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DECI SI ON
CAM LLI, Menber: This case is before the'PubILc Enpl oynent
Rel ati ons Board (PERB) on exceptions filed by James Alin More
(More) to the attached proposed decision of a PERB admi nistra-
tive law judge (ALJ). The ALJ found that More was appropriately
di smssed fromhis position with the State'Departnent of
Rehabilitation (Departnment); specifically, More's protected _
activities under the Ralph C. Dills Act (Dlls Act)! were not the
basis for his dismssal.
DI SCUSSI ON
Moore was enployed in the Departnent's Santa Cruz office as

a vocational rehabilitation counsel or. Mbore received a fornal

repri mand on February 20, 1986, for sexual harassnent based on a

The Dills Act is codified at Government Code section 3512
et seq.



complaint filed by a co-worker. A second separate case of sexual
harassnment, based on a subsequent conplaint, resulted in More's
di sm ssal, effective July 15, 1986. More appealed the letter of
reprimand and the discharge to the State Personnel Board (SPB).
The appeals were consolidated and a hearing was held on
Oct ober 24, Novenber 21, and Decenber 12, 1986, before an SPB
adm ni strative law judge. The adm nistrative |aw judge upheld
the letter of reprimand and di scharge. On May 5, 1987, the SPB
adopted the findings and conclusions of the adm nistrative |aw
judge, and on July 21, 1987, denied a petition for a rehearing.
Santa Cruz County Superior Court has denied More's Petition for
Wit of Mandate, Prohibition or other Appropriate Wit.

On August 12, 1987, More filed an unfair practibe char ge
with PERB alleging that he had been dism ssed from state
enpl oynment due to his protected activities as a union
representative.

Gover nment Code section 3514.5, subdivision (a), proscribes
the issuance of a conplaint "in respect of any charge based upon
an alleged unfair practice occurring nore than six nmonths prior

to the filing of the charge." This statutory proscription is

jurisdictional. (California State University. San D ego (1989)
PERB Deci sion No. 718-H, pp. 8-15.)

As Moore filed his charge nore than six nonths after the
occurrence of the alleged unfair practice, the charge and

conpl aint nust be dism ssed for lack of jurisdiction.



Even assum ng that PERB had jurisdiction, More has shown
only that he was involved in protected activity under the Dlls
‘Act and that sone Departnent officials were aware of that-
activity. The record, however, fails to show any evidence to
support More's contention that Departnent officials had an
unl awful notive in inposing discipline on the grounds of sexua
har assnent . 2

ORDER

For the foregoing reason, the unfair practice charge in Case

No. SF-CE-85-S is hereby DI SM SSED

Menber Shank joined in this Decision.

Menmber Porter's concurrence begins on page 4.

The anti-union retaliation defense could have been, but was
not, raised before the SPB. Had the defense been raised,
litigated and decided by the SPB, and had a charge been tinely
filed with PERB, PERB neverthel ess woul d have declined to
exercise jurisdiction under the collateral estoppel doctrine.
State of California (Departnment of Devel opnental Services) (1987)
PERB Deci sion No. 619-S. Since this case is being dismssed for
Untineliness, we need not now decide the question of whether PERB
shoul d have declined to exercise jurisdiction based on the
charging party's failure to raise this defense before the SPB.




Porter, Menber, concurring: | concur in the dismssal of
the unfair practice charge for lack of jurisdiction due to the
charging party's (More) failure to file the unfair practice
charge within six nonths of the occurrence of the alleged unfair
practice. | also agree with ny colleagues that, on the nerits,
Moore did not establish an unfair practice violation by either
t he respondent Departnent of Personnel Adm nistration (DPA) or by
the Department of Rehabilitation.® M concurrence is also based
on a separate and independent threshold jurisdictional ground:
the Public Enploynent Relations Board's (PERB or Board) |ack
of jurisdiction with respect to state civil service dismssals
and/ or other civil service disciplinary actions within the
constitutional jurisdiction of the State Personnel Board.

A chronol ogi cal synopsis of the pertinent facts may be
hel pful.

Moore was a pernmanent state civil service enpl oyee hoIding_a
vocational rehabilitation counselor position in the Departnent of
Rehabilitation. Certain "sexual harassnent” conplaints against
Moor e, by a Santa Cruz County femal e enployee in 1985, resulted

in the Departnment of Rehabilitation counseling More and giving

The instant charge concerns an alleged unfair practice by
the Departnent of Rehabilitation. The named respondent party
is the Departnent of Personnel Admi nistration, within which is
the Division of Labor Relations, the designated representative
of the Governor in collective bargaining matters under the State
Enpl oyer - Enpl oyee Rel ati ons Act (SEERA) (see Gov. Code, secs.
3517 and 19819.5). The respondent DPA is a legislatively created
adm ni strative agency (Stats. 1981, ch. 230) which should not be
confused with the constitutionally created State Personnel Board
(Cal. Const., art. VII).



hima civil service disciplinary Notice of Formal Reprimand, wth
the Formal Reprimand beconming effective on February 28, 1986.°2
~Moore appeal ed the Formal Reprimand to the State Personnel Board.
VWiile the latter appeal was pendihg, anot her fenal e
rehabilitation counsel or and co-worker of Myore's filed a "sexua
harassnent"” conplaint agai nst Moore for acts occurring from m d-
1985 through the first part of 1986. This resulted in the

Departnent of Rehabilitation filing a civil service disciplinary

notice of dism ssal against More, effective July _25. 1986.
Moore appealed the latter action to the State Personnel Board,
and the Formal Reprimand and the Dism ssal were consolidated for
hearing by the State Personnel Board. An adjudicatory hearing
was held before an admnistrative |aw judge (ALJ) of the State
Per sonnel Board (SPB) on Cctober 24, Novenber 21 and Decenber 12
of 1986. More was present at the SPB hearings and was
represented by a field representative of the Anerican Federation
of State, County, and Municipal Enployees (AFSCVE), Moore's union
and the exclusive representative of More's state bargai ning
unit.

At the SPB hearings, at which More and a nunber of

2The Notice of Formal Repri mand was served on Mbore on
February 11, 1986, and advised Mbore of his right to review
the materials upon which the disciplinary action was based, and
of his rights to respond in witing or orally and/or to arrange
a neeting with the assistant deputy director prior to the
February 28 effective date. (See SPB Rule 61, 2 Cal. Adm n.
Code, sec. 61; _Skelly v. State Personnel Board (1975) 15 Cal. 3d
194, 215.) Moore was also advised of his right to appeal the
Formal Reprimand to the State Personnel Board regardl ess of
whet her he chose to respond to the Noti ce.
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Departnment of Rehabilitation enpl oyees and supervisors testified,
Moore and his union representative did not raise any suggestion
or inference in his testinmony or in the questioning of any of

the departnent wi tnesses that More's union activities played
any part in his dismssal. More testified that he had never

had any job performance problens, had gone through five different
~probationary periods, had received four pronotions, héd been a
CSEA job steward and was active in AFSCME as a board nenber, and
had "always gotten along very well" with co-workers and "wth
managenent." Moore did testify that he nﬁy have encountered
sone on-the-job difficulties--including a petition by sone of his
co-workers that he be transferred--because he was a "recovering
al coholic.”™ Wiile More denied any inproper acts toward the

two fermal e enpl oyees, his union representative presented the
testimony of Moore's psychol ogi st who testified as to what he
perceived to be the psychol ogi cal notivation behind the way
Moore acted toward the fenal e enpl oyees and how Moore may have

m sconcei ved how t he enpl oyees were responding to him The
psychol ogi st gave his opinion that, if More was retained on

the job and unequivocally told to stay away fromthe two fenale
enpl oyees, he believed Moore would conply. Mbore's union
representative also attenpted to suggest, in his questioning of
one of the departnent's supervisors, that the reason why such
severe discipline was being taken agai nst More was because

of an already pending civil lawsuit against the Departnent of

Rehabilitation in connection with anot her sexual harassnent case



involving a different departnent enployee (not Moore).

On Decenber 31, 1986, followi ng the receipt of the parties’
final witten closing argunents, the matter was deenmed submtted
to the ALJ for a proposed deci sion.

On Eebruary._4. 1987. while the ALJ's proposed decision in
the SPB proceedi ngs was pending, More filed an unfair practice
charge with PERB, charging that his dism ssal of July_25. 1986,

was because of his union activities.?

3The record herein shows that follow ng the disnissal More
also filed for unenploynent insurance benefits. The California
Enpl oynent Devel opnent Departnent (EDD) denied unenpl oynent
benefits on the basis that More was disqualified, having been
- di scharged for m sconduct. On . Septenber 4, .1986, Mbore appeal ed
‘EDD s deni al of unenpl oynent benefits. Hearings on this appeal
were held on Novenber 20 and Decenber 23, 1986, before an ALJ of
the California Unenpl oynent |nsurance Appeals Board (CU AB). On
Decenber 31, 1986, the ALJ issued his decision which made factual
findings that More had physically and verbally sexually harassed
a femal e enpl oyee, and that More had previously been reprimnded
for simlar conduct against another female. The ALJ found that
Moor e had been discharged for m sconduct and affirmed EDD s
deni al of unenpl oynent benefits. The ALJ concluded in his
deci si on:

The claimant [More] did sexually harass

a female enployee. He continued in this
harassnent after he had been told by her
that he should stop. He had previously

been warned against this kind of conduct

by his enployer. The claimant's action
created an intimdating and of fensive

wor ki ng environnment for this co-worker, and
his actions were in wlful and intentiona
disregard of the legitimate interests of the
enpl oyer. The claimant's conduct did anount
to m sconduct under section 1256 of the code
[ Unenpl oynent | nsurance Code], and he is
accordingly disqualified for benefits.

Moore then appealed the ALJ's decision to the CUAB itself.
On April 21, 1987, the CU AB rendered its decision which adopted
the findings and conclusions of the ALJ as its own and affirnmed
the ALJ's decision denying benefits. Nowhere in the decisions
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On April 12, 1987, the ALJ rendered a proposed deci sion
in the SPB proceedings, with findings that Mdore had engaged
in offensive conduct and unlawful sexual harassment which
constituted cause for discipline under the State G vil Service
Act, and that:

The two conpl aining witnesses were credible
and convincing and painted a consistent
picture of blatantly offensive conduct on the
part of the appellant. 1In both cases, the
appel | ant nmade repeated attenpts to interest
the wonen in a sexual relationship despite
their expressed lack of interest in any such
rel ationship. In both cases, the appell ant
acconpani ed these unwanted advances wth
physi cal conduct of the crudest form Both
conpl aining witnesses felt humli ated,
nauseat ed, and depressed about the
appel l ant's actions towards them Both

have had to seek professional counseling

as a result of their encounters with the
appel | ant .

The appellant's conduct caused consi derabl e
harmto the public service by discrediting
the appellant's agency and by opening the
State of California to legal liability for
the appellant's actions. The appellant's
conduct was repetitive and did not abate
followng his receipt of the official letter
of reprimand as evidenced by his conduct at
the district staff nmeeting on June 11, 1986.
During his testinony, the appellant showed
no insight into the problens he created for
the conplaining witnesses and shows little
prospect of being able to avoid simlar
situations in the future. Under these
circunstances, the official reprimand and the
di smssal from state service are warranted
and nust be sustai ned.

The proposed decision then provided that the official reprimnd

of the ALJ or of the CUAB are there any indications that Moore
-made any assertion before EDD, the ALJ or the CU AB that he had
been di scharged because of his |awful exercise of SEERA protected
activities.



of February 28, 1986, and the dism ssal effective July 25, 1986,
"are hereby sustained wi thout nodification."

On May 5, 1987, the SPB adopted the ALJ's findings of fact
and the proposed decision as [ts decision in the case. (SPB Dec.
Nos. 20130 and 20858, May 5, 1987.)

On May 7, 1987, a PERB Board agent dismissed the February 4
unfair practice charge and "deferred" it to the grievance and
bi nding arbitration process. On June 12, 1987, Moore filed the
sanme unfair practice charge anew and alleged that it would be
futile to "defer" the charge because of AFSCVE s unwi | lingness to
arbitrate the case. Wen More was advised that AFSCME had not
yet made a final decision concerning arbitration, More wthdrew
the June 12 charge.

On August -12, 1987, Moore again filed the sane unfair
practice charge and alleged that it would be futile to pursue
arbitration because AFSCME had made a final decision not to
arbitrate his case. On August 24, 1987, a PERB Board agent
i ssued an unfair practice conplaint alleging that More had been
_disnissed on or about July 21, 1986, because of his exercise of
enpl oyee rights guaranteed by SEERA

In its answer to the conplaint, and by nDtioh prior to the
PERB hearing on the conplaint, the respondent DPA asserted that
Moore was collaterally estopped by the final decision of the SPB
from denyi ng that he engaged in repeated, willful and intentional
sexual harassnent of fenale enployees, or that his conduct

warranted dism ssal. The ALJ granted DPA's notion and, on the



basis of collateral estoppel, barred More fromrelitigating the
i ssues deci ded by the SPB. In his proposed decision, the ALJ set
forth:

Applying the principles of collatera

estoppel set forth above, and in the interest
of seeking an "adm nistrative accomodati on”
bet ween PERB and SPB, the undersigned [ALJ]
issued a ruling precluding relitigation of
those issues earlier decided by the Personnel
Boar d. Paci fic_lLegal Foundation v. Brown
(1981) 29 Cal.3d 168, 200, 172 Cal.Rptr. 487.
Accordingly, Charging Party was not permtted
in this unfair practice hearing to relitigate
the issues concerning whether he actually
engaged in the offensive conduct described
above, and, if so, whether that conduct
constituted sufficient reason to term nate.
(Proposed dec, pp. 7-8.)

But, as set forth in the ALJ's proposed deci sion, since
i ssues concerning More's protected union activities and any
unl awful notivation on the part of the enployer's agents "were
not even nentioned during the SPB proceeding," the ALJ held that
such issues were not barred by collateral estoppel. Rel yi ng

on PERB precedent in State_of California_(Departnent of

Transportation) (1984) PERB Decision No. 459-S, the ALJ held that

Moore shoul d have the opportunity to show that, "notw thstanding
t he concl usions reached by the SPB, he would not have been

di sciplined and/or discharged 'but for' his activity."

Fol |l owi ng four days of formal PERB hearings, transcript
preparation and briefing, the ALJ rendered a 50-page proposed
deci si on which concluded that More's unfair practice charge
shoul d be dism ssed in that: (1) there was no unlawful notive

~.in the Departnent of Rehabilitation's decisions to reprinmand and

10



term nate Moore, and (2) _even_assunmng the evidence had shown
an unlawmful notive and the "but for" burden of broof had shifted

to the respondent to show that it woul d have terminated Moore

regardl ess of his protected activity, "the findings and

conclusions of the SPB" satisfied such a burden and showed t hat

Moore woul d have been reprimanded and term nated even if he had

not engaged in protected activity.

Wiile the collateral estoppel issue was raised with respect
to the SPB decision, neither the ALJ nor any of the parties
questioned PERB's jurisdiction to proceed in a matter involving
a civil service dismssal which was within the constitutiona
jurisdiction and final authority of the State Personnel Board.
(Cal. Const., art. VII, sec. 3; Gov. Code, sec. 19582, subd. (a);
Boren v. State Personnel Board (1951) 37 Cal.2d 634, 639; Ng v.

Stat e Personnel Board (1977) 68 Cal.App.3d 600, 605, hg. den.;
Bl ake v. State Personnel Board (1972) 25 Cal.App.3d 541, 544, hg.
den.; Genser v. State Personnel Board (1952) 112 Cal . App.2d 77,

88-90; Wlie v. State Personnel Board (1949) 93 Cal . App. 2d 838,

840-843; and see al so GCov. Code, sec. 19575; Payne v. State
Personnel Board (1958) 162 Cal . App.2d 679, 684-685, hg. den.)

As the proposed decision indicates, the ALJ was aware (and
presumably the parties) of this Board' s prior SEERA decision in

State of California (Departnent of Transportation). supra, PERB

Deci sion No. 459-S, wherein this Board, relying on Pacific Legal
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ndation v. Brown (1981) 29 Cal.3d 168, concluded that, in
matters involving civil service disciplinary actions which are
within the jurisdiction of the SPB, PERB al so has jurisdiction.
The ALJ recogni zed and tangentially touched on this PERB-SPB
jurisdictional issue when he based his ruling precluding
relitigation of the issues already decided by the SPB not only
on coll ateral estoppel principles, but also "in the interest of
seeking an 'admnistrative accomnmodati on' between PERB and SPB,"

and cited Pacific Legal Foundation v. Brown (Brown), supra.

Even though the issue of PERB's jurisdiction in this
matter was not raised below, it is incunbent upon this Board
to dismss the matter if it is wthout jurisdiction. This
is so, notwithstanding that the Board may have asserted such

jurisdiction in an earlier decision.* (Lake Elsinore_ School

District (1987) PERB Decision No. 646, pp. 16-20, and the cases
cited therein; California State University_ - San Diego (1989)

PERB Deci sion No. 718-H, pp. 8-14.)

Cvil Service Disciplinary_ Actions and PLF v. Brown

| nasmuch as both the ALJ below and this Board in State

of California_(Departnent of Transportation), supra, PERB

Deci sion No. 459-S, cited and relied on Brown for their

respective hol dings concerning PERB-SPB col | ateral estoppel

‘PERB' s Board agents and ALJs are, of course, bound
by applicable PERB precedent at the charge processing,
adm ni strative hearing, and proposed decision stages of an
unfair practice proceeding.

12



and jurisdictional issues, it is appropriate to exam ne exactly
what the majority opinion in Brown held with respect to civil
service disciplinary matters.

Sonme eight years ago, in Brown, challenges to the

constitutionality of SEERA were made on various grounds.®

One chal | enge was:

. . that the provisions of SEERA
grantlng PERB jurisdiction to investigate
and devise renedies for unfair practices are
irreconcilably in conflict wth the State
Personnel Board's jurisdiction to "review
di sci plinary actions" under article VII,
section 3, subdivision (a) [of the California
Constitution].
(Brown, p. 196.)

In concluding that SEERA's unfair practice provisions were
not facially invalid or "unconstitutional on their face," the
maj ority opinion observed:

First, as the State Personnel Board itself
recogni zes, nany areas of PERB s unfair
practice jurisdiction do not overlap with

the State Personnel Board's "disciplinary
action" jurisdiction at all. In these areas,
obvi ously, no constitutional problens arise.
Thus, for exanple, if the state denies rights
whi ch SEERA grants to enpl oyee organi zati ons,
or the state fails to neet and confer in good
faith, PERB could clearly adjudicate unfair
practice charges against the state w thout
any danger of conflict with the personnel
board's disciplinary action jurisdiction.

Mor eover, even in the case of enployer
reprisal s against an enployee for protected
activity, PERB' s unfair practice jurisdiction
woul d clearly pose no conflict with the

State Personnel Board's jurisdiction if the
reprisal took a formthat did not constitute

®The main chal l enge in Brown concerned whether the setting
of salaries was part of the constitutional classification
authority of the SPB

13



a "disciplinary action" reviewable by the
board. Because there is thus a substantia
area in which PERB' s unfair practice
jurisdiction can unquestionably operate

wi t hout danage to the State Personnel Board's
jurisdiction, the provisions in question are
not unconstitutional on their face.

Second, even in those areas in which the
jurisdiction of the State Personnel Board

and PERB do overlap, famliar rules of
construction counsel our court to attenpt

to harnoni ze the di sparate procedures, rather
than sinply to invalidate one or the other on
broad constitutional grounds. ...

3 . - + + - 3 L3 . - - - - + +

Because no actual jurisdictional conflict
bet ween PERB and the State Personnel Board
confronts us in this proceeding, we have

no occasion to specul ate on how sone

hypot heti cal dispute that m ght be presented
for decision in the future should properly
be resol ved.

Accordingly, we conclude that the fact that
PERB's jurisdiction over unfair practices
may in sone cases overlap with the State
Personnel Board's jurisdiction to review

di sci plinary actions provides no basis for
finding the applicable provisions of SEERA
unconstitutional on their face,

(Brown, pp. 196-200.)

So, Brown did not hold that PERB does have unfair practice
jurisdiction over civil service dismssal actions. Brown sinply
recogni zed that certain types of unfair practice adverse actions
do not involve civil service "disciplinary actions”" within SPB' s
di sciplinary jurisdiction and, thus, could not overlap or
conflict wth said constitutional jurisdiction. But, Brown also
recogni zed that, where an alleged unfair practice does involve
a civil service "disciplinary action," there could be an
overl apping and jurisdictional conflict, and that the resol ution

14



of such a constitutional problem awaited the future'presentnent
of an actual case. (Brown, pp. 196-197, 200.)

In holding that the unfair practice provisions of SEERA
‘are not facially in conflict with SPB' s constitutional authority
and jurisdiction in state civil service disciplinary matters,
Brown did not examne or determne SPB's actual authority and
jurisdiction. In its prelimnary synopsis of its holdings, the
court set forth:

Finally, we conclude that the provisions

of SEERA granting the Public Enploynent

Rel ati ons Board (PERB) initial jurisdiction
to investigate and adjudicate "unfair
practices" are not rendered unconstitutional
on their. face by virtue of the State
Personnel Board's authority, under article
VI, section 3, subdivision (a), to "review
di sciplinary actions" against civil service
enpl oyees. As we point out, whatever the
scope of the State Personnel Board's
authority wth respect to disciplinary
actions there 1s a substantial area 1 n which
PERB's unfair practice jurisdiction does not
overlap with the State Personnel Board's
jurisdiction at all. Accordingly, for that
reason al one, the statutory provision could
not properly be invalidated on its face in

t hi s proceedi ng,

(Brown. p. 175; enphasis added.)

Brown pointed out various unfair practice matters that
do not involve civil service discipline (denial of enployee
organi zation rights, bad faith bargaining, enployer reprisals not
involving civil service discipline) which cannot conflict with or

damage SPB's disciplinary jurisdiction (Brown. pp. 196-197) and

t hat ,

(b) ecause no actual jurisdictional conflict
bet ween PERB and the State Personnel Board
confronts us in this proceedi ng, we have no

15



occasion to specul ate on how sone

hypot heti cal dispute that m ght be presented
for decision in the future should properly be
resol ved.

(29 Cal .3d, p. 200.)

W now | eave Brown and conme back to the future of the
instant case: a civil service dismssal, a natter within the
very core of SPB's constitutional authority and jurisdiction.
What then is the actual scope and effect of SPB's disciplinary
authority and jurisdiction? Wat authority or jurisdiction, if
any, does PERB have over SPB and/or to vitiate or nullify an SPB

di sci plinary decision?

The SPB's_Disciplinary_Authority_and Jurisdiction

In 1934, the people of the State of California, by an
initiative neasure, adopted former article XXIV (now art. VII)
of the California Constitution, placing the State Cvil Service
Systeminto the Constitution and constitutionally establishing
the State Personnel Board as the tribunal to adm nister and
enforce the civil service statutes, including disciplinary

matters. (Cal. Const., art. VII [former art. XXIV]; Nelson v.

Dean (1946) 27 Cal.2d 873, 876; Boren v. State Personnel Board.
supra. 37 Cal.2d 634, 639.)

Qur courts have held that these constitutional provisions
vest the final authority as to dism ssal and other disciplinary
actions in the SPB (as opposed to the enpl oyee's "appointing
power" or other entity). (Boren v. State Personnel Board, supra.

37 Cal.2d 634, 639; Nelson v. Dean, supra. 27 Cal.2d 873, 876;
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Ferdig v. State Personnel Board (1969) 71 Cal.2d 96, 105-106

Ng v. State Personnel Board, supra, 68 Cal.App.3d 600, 605,

hg. den.; Payne v. State Personnel Board, supra, 162 Cal . App. 2d
679, 684-685, hg. den.; Wlie v. State Personnel Board, supra.
93 Cal . App.2d 838, 843; Leeds v. Gay (1952) 109 Cal . App.2d 874,

880, hg. den.; and see California_State Enployees' Assn. v.
WIllianms (1970) 7 Cal.App.3d 390, 394, hg. den.)

Li kew se, the State G vil Service Act provisions enacted
by the Legislature to inplenent and facilitate article VII (Cov.

Code, sec. 18500 et seq.; Byrne v. _State Personnel Board (1960)

179 Cal . App.2d 576, 582; Censer v. State Personnel Board, supra.

112 Cal . App.2d 77, 78; Valenzuela v. State of California (1987)

194 Cal . App. 3d 916, 920; Kemmerer v. County of Fresno (1988)

200 Cal . App. 3d 1426, 1433) establish that it is the SPB which has
the authority to determne if cause for civil service discipline
exists and, if so, the appropriate degree of discipline, if any,

‘to be inposed (Ramrez v. State Personnel Board (1988) -

204 Cal . App. 3d 288, 294; Censer v. State Personnel Board, supra,

112 Cal . App.2d 77, 88-90; Gov. Code, secs. 18703 and 19582).

That the actual disciplinary authority and discretion rests
with SPB--and not with an enpl oyee's "appointing power"--is also
confirmed by the courts' actions in cases where civil service
disciplinary matters are being remanded for the redetern nation
of the discipline, if any, to be inposed. The courts remand such
matters to the SPB for its redeterm nation of the discipline,

not to the enployee's "appointing power." (Shepherd v. State
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Personnel Board (1957) 48 Cal.2d 41, 51; Blake v. State Personne

Boards supra, 2 5 Cal.App.3d 541, 5 54, hg. den.; Catricalav.
State Personnel Board (1974) 43 Cal. App.3d 642, 644; Wl ker v.
State Personnel Board (1971) 16 Cal. App.3d 550, 556, hg. den.;
Martin v. State Personnel Board (1982) 132 Cal . App. 3d 460, 465-

466; Yancey v. State Personnel Board (1985) 167 Cal.App.3d 478,

487; and see Nelson v. Dean, supra, 27 Cal.2d 873, 883.)

As succinctly stated by the California Suprene Court in

Boren v. State Personnel Board. supra. 37 Cal.2d 634, 639,

enphasi s added:

. To obtain responsi ble control over
state. enpl oynent the civil service systemwas
establ i shed by the people. (Const., art XXIV
[now art. VII].) The power to discipline
enployees was largely_transferred from
various_officials and departnents to the
State Personnel Board. It was contenpl ated,
furthernore, that civil service should be
under the board's supervision, to the end
that all personnel matters be expertly and
uni formy adm nistered. There is no -
untalrness, therefore, in the fact that
plaintiff's rights have been decided in the
first instance by the same public agency
with which he dealt at the tinme of his
appoi ntnment. The position of the State
Personnel Board in this respect is not unlike
that of the Board of Medical Exam ners and
ot her |icensing agencies that supervise the
granting of licenses, the scope of the
activities permtted thereunder, and, when
necessary, the disciplining of |icensees.
[Ctations.] . andpraintiff is presuned
to have known when he joined the civi
service that the State Personnel Board is
charged by Iamrwrrh—decrdrng—arr—quesrrcns
of—di sTrssat——(Const—;, . XXV, Gov——Cuode,
sSert 19570t seq.) .
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State Cvil_Service Disciplinary_ Proceedjngs
Under the State G vil Service Act, disciplinary.action
against a civil service enployee may be initiated in one of two
ways:

nb

(1) by the enployee's "appointing_power"®--or the

appoi nting power's authorized representative—serving on the

enpfoyee a witten notice of the proposed discipline based on

one or nore of the causes for discipline as specified in the
State Civil Service Act, with the witten notice being served on
t he enpl oyee at least five cal endar days prior to the intended
effective date of the proposed action (Gov. code, sec. 19574;
SPB Reg. 617); or

(2) by "any person,"® with the consent of either the SPB
or the appointing power, filing charges with the SPB requesting

t hat disciplinary action be taken by the SPB against a civil

6"'Appointing power' means a person or group having
authority to make appointnents to positions in the State civi
service." (Gov. Code, sec. 18524.) "'Appointnment' neans the
offer to and acceptance by a person of a position in the State
civil service in accordance wth this part [State Cvil Service
Act]." (CGov. Code, sec. 18525.) "'Enployee' neans a person
legally holding a position in the State civil service." (Cov.
Code, sec. 18526.) In the instant case, the charging party's
"appointing power"” was the director of the Departnent of
Rehabi |l i tati on.

'SPB regul ations are codified in title 2 of the California
Adm ni strative Code.

8 Any person" includes: (1) a private citizen, (2) a fellow
enpl oyee, (3) an appointing power who did not want proceed under
Gover nment Code section 19574, and (4) the SPB itself. (Cov.
Code, sec. 19583.5; SPB Reg. 62; Pqower v. State Personnel_ Board
(1973) 35 Cal . App.3d 274, 276; \Mest Coast Poultry Co. v. (J asner
(1965) 231 Cal . App.2d 747, 753, hg. den.)
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service enployee for one or nore of the causes for discipline
as specified in the State Cvil Service Act (Gov. Code, sec.
19583.5; SPB Reg. 62; Power v. State Personnel Board, supra.
35 Cal . App. 3d 274, 276).

The nost comon way that disciplinary proceedings are
jnitiated is that of the "appointing power" serving the enpl oyee
with a witten notice of the proposed adverse action. Such a
written notice nust be served on the enployee at |east five

cal endar days prior to the proposed effective date of the action

and:

.. . shall include: (a) a statenent of

the nature of the adverse action; (b) the
effective date of the action; (c) a statenent
of the reasons therefor in ordinary |anguage;
(d) a statenment advising the enployee of the
right to answer the notice orally or in
witing;, and (e) a statenment advising the
enpl oyee of the time within which an appeal
nmust be filed. . . .

(Gov. Code, sec. 19574; SPB Reg. 61.)

This procedure is further inplenented by SPB Regul ation 61, which

prescri bes:

61. Right to Respond to Charges Prior to
Punitive Action

At least five cal endar days prior to the
effective date of any punitive action against
an enpl oyee wth permanent civil service
status, the appointing power or any person
authorized by it shall give the enpl oyee
witten notice of the proposed action, the
reasons for such action, a copy of the
charges and material upon which the action
is based, and the right to respond either
verbally or inwiting, to the authority
proposing the action prior to its effective
dat e.

(Cal. Adm n. Code, tit. 2, sec. 61.)
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The enpl oyee may thus respond in witing to the notice
and/ or have a "Skelly hearing" with the appointing power
authority proposing the discipline prior. to the effective date
of the proposed action, and the appointing power nmay rescind or

nodi fy the proposed action. (Skelly v. State Personnel Board.

supra, 15 Cal.3d 194, 215; SPB Reg. 61.)

| f the enployee does not choose to respond or have a "Skelly
hearing," and/or if follow ng any such response or hearing the
appoi nti ng power does not wthdraw or nodify the proposed acti on,
t he appointing power nmust file a copy of the notice with the SPB.
(Gov. Code, sec. 19574.) Once the matter is filed and pendi ng
before the SPB, the appointing power and the enpl oyee may not
settle or adjust the matter without SPB approval. (CGov. Code,
sec. 18681.°9)

Regar dl ess of whether the enpl oyee chooses to respond or
have a "Skelly hearing," the enployee has 20 cal endar days from

the service of the notice to file a witten answer to the notice

Once an enpl oyee has answered the notice and the matter is
before SPB, the appointing power and the enployee nmay not settle
or adjust the matter without board approval. Governnent Code
section 18681 prescribes (enphasis added):

Whenever any matter is pending before the
Personnel Board involving a dispute between
one or nore enpl oyees and an appoi nting power
and the parties to such dispute agree upon a
settlement or adjustnent thereof, the terns
of such settlenent or adjustnent nmay be
submtted to the board, and if_ approved_by

t he board, the disposition of the matter in
accordance with the ternms of such adjustnent
or settlenent shall beconme final and binding
on the parties.
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with the SPB, * ". . . which answer shall be deened to be a
denial of all the allegations of the notice of adverse action not
expressly admtted and a request for a hearing or investigation
as provided inthis article [art. 3, D sciplinary Proceedi ngs]."
(Gov. Code, sec. 19575.)%"

Then, in addition to the notice, information and
materials the enployee has already received in connection with
the prelimnary witten notice and/or the "Skelly" rights (Cov.
Code, sec. 19574; SPB Reg. 61; _Skelly v. _State Personnel Board.

Supra, 15 Cal.3d 194, 215), conprehensive prehearing discovery

rights are afforded the "noticed" enployee by Governnent Code
section 19574. 1.

'f the enployee does pot file a witten answer to
the notice, the discipline becones final w thout further SPB
proceedi ngs. (See Payne v. State Personnel Board, supra,
162 Cal . App. 2d 679, 684-685, hg. den.)

YA state civil service enployee may raise before the SPB
his contention that the "appointing power": (1) did not initiate
the disciplinary action for cause, but, rather, as a reprisa
for the enpl oyee's exercise of SEERA rights; and/or (2) that
t he proposed |level or degree of discipline was selected by the
appoi nti ng power because of the enployee's exercise of SEERA
rights and, accordingly, is discrimnatory, disparate or
excessive. (Gov. Code, sec. 18500, subds. (c)(4) and (5); and
see Robinson v. State Personnel Board (1979) 97 Cal. App. 3d 994,
998, 1003-1004, hg. den.; Constancio v. State Personnel Board
(1986) 179 Cal. App. 3d 980, 988; (Coggin v. State Personnel Board
(1984) 156 Cal . App. 3d 96, 107, hg. den.)

Should the SPB determ ne that the proposed discipline is
di scrimnatory, disparate or excessive, the SPB may inpose an
appropriate | esser degree of discipline, or no discipline at all.
(CGov. Code, secs. 18500 and 19582; Ramrez v. State Personnel
Board. supra, 204 Cal.App.3d 288, 294; Censer v. State Personne
Board, supra, 112 Cal.App.2d 77, 88-89; Wlie v. State Personne
Board, supra, 93 Cal.App.2d 838, 841.)
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(a) An enployee who has been served with a
noti ce of adverse action, or a representative
designated by the enpl oyee, shall have the
right to inspect any docunents in the
possession of, or under the control of,

t he appointing power which are relevant to

t he adverse action taken or which woul d
constitute "rel evant evidence" as defined

in Section 210 of the Evidence Code. The
enpl oyee, or the designated representative,
shall also have the right to interview other
enpl oyees havi ng know edge of the acts or

om ssi ons upon which the adverse action was
based. Interviews of other enployees and

i nspection of docunents shall be at tines
and pl aces reasonable for the enployee and
for the appointing power.

(b) The appointing power shall nmake all

reasonabl e efforts necessary to assure

t he cooperation of any other enpl oyees

interviewed pursuant to this .section

There are further extensive statutory provisions

af fordi ng an enpl oyee the right to first petition the SPB
to conpel discovery if there is a failure or refusal by the
appoi nting power to conply with Governnent Code section 19574.1
di scovery, and, if the petition is not granted by the SPB, the
enpl oyee may then file a petition to conpel discovery in the
superior court. (Gov. Code, sec. 19574.2.) In addition, an
enpl oyee may obtain evidence for the hearing by deposing others,
(Gov. Code, sec. 19580.)12

After prehearing discovery is conpleted, a fornal

adj udi catory hearing is held before an ALJ of the SPB. The ALJ

21t is noteworthy that such extensive prehearing
di scovery and other rights afforded to a civil service enployee,
in connection with a civil service disciplinary action, are not
afforded nor available to a charging party in an unfair practice
proceedi ng before PERB
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then submts a proposed decision containing findings of fact and
a designated discipline, if any, to the SPB itself. The SPB may
t hen adopt the proposed decision in its entirety as its decision,
or it may reduce the discipline set forth in the proposed
deci sion and adopt the bal ance of the proposed decision as its
decision. (Gov. Code, secs. 19578 and 19582.) Should the SPB
not adopt the proposed decision, it nust decide the case itself
upon the record, including the transcript of the hearing and the
exhibits, and may take additional evidence itself or assign the
case to the sane or a different ALJ to take additional evidence.
The SPB nust also afford the parties the opportunity to present
oral and witten argunent to it before deciding the case itself.
(CGov. Code, sec. 19582.)

"In arriving at a decision, or a proposed decision," the
SPB or its ALJ may consider any prior suspension or suspensions
of the enpl oyee under any appointing power, or any other prior
di sci plinary proceedings under the disciplinary proceedi ngs
article of the State Cvil Service Act. (CGov. Code, sec. 19582,
subd. (d).)

The SPB itself nust render (or adopt) a decision "which in
its [SPB] judgnent is just and proper.” (Cov. Code, sec. 19582,
subd. (a), enphasis added; Cal. Const., art. VII, sec. 3;
Wlie v. State Personnel Board, supra, 93 Cal.App.2d 838, 841.)

If discipline is inposed by the SPB s decision, an enployee
may seek a rehearing before the SPB (CGov. Code, secs. 19586-

19587) and/or may seek judicial review of the SPB decision by

24



way of a wit of review (certiorari)® or administrative mandamus
(Boren v. State Personnel Board, supra, 37 Cal.2d 634, 637-638;
Code of Givil Procedure, secs. 1067-1070, 1094.5)

| Should a reviewi ng court determ ne that one or nore of

the grounds for inposing the discipline is not supported by

the record, and/or that the SPB has abused its discretion as

to the degree of discipline it inposed, the case is renmanded

to the_State Personnel Board--not to the appointing power--

to redetermne the discipline to be inposed, if any, on the

enpl oyee. (Shepherd v. State Personnel Board, supra, 48 Cal.2d

41, 51; Blake v. State Personnel Board, supra, 25 Cal.App.3d

541, 554, hg. den.; Catricala v. State Personnel Board, supra,

43 Cal . App. 3d 642, 644; Valker v. State Personnel Board, supra.

16 Cal . App. 3d 550, 556, hg. den.; Martin v. State Personnel

Board, supra, 132 Cal.App.3d 460, 465-466; Yancey v. State

Personnel Board, supra, 167 Cal.App. 3d 478, 487; and see

Nel son v. Dean, supra. 27 Cal.2d 873, 883.)
Unl ess the courts subsequently annul or set aside the SPB
decision, certain legal and jurisdictional effects attend a

di sm ssal inposed by the SPB.

3The SPB is a "constitutional agency" invested with
judicial powers by the State Constitution. (Shepherd v. State
Personnel Board, supra. 48 Cal.2d 41, 46-47; Ferdig v. State
Personnel Board, supra. 71 Cal.2d 96, 105; Flowers v. State
Personnel Board (1985) 174 Cal. App.3d 753, 758, hg. den.)

“I'n the instant case, the record shows that More sought
and had judicial review of the SPB decision dismssing himfrom
his civil service position. The court upheld the SPB's di sm ssal
and deni ed Moore a perenptory wit.
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enpl oyee fromhis or

enter the dism ssa

Once the SPB has rendered its decision dismssing an

her civil service position,

upon its mnutes and the official

t he SPB nust

roster

(CGov. Code, sec. 19583), and under the mandatory provi sions of
Gover nnent Code section 19583.1 (enphasis added):

Di sm ssal of an enpl oyee fromthe service

shall., unless otherw se ordered by the board

Thus,

any and all

[ SPB] :
(a)

date from any and al
enpl oyee may hold in the state civi

(b) Result

enpl oyee's nane from any and al
lists on which it may appear.

(c)

Constitutes a disnmissal as of the sane
positions which the
servi ce.

in the autonatic renpval of the
enpl oynent

Term nate the salary of the enployee as
of the date of dismssal except that he shal
be paid any unpaid salary, and paid for any
and all wunused and accunul ated vacati on and
any and all accumnul ated conpensating tine off
or overtinme to his credit as of the date of
di sm ssal .

a dismssal by the SPB not only effects a di sm ssal

civil service positions the enpl oyee may hold,

civil

from
but

service

it also automatically. renoves the enpl oyee from al

enpl oynent lists,! and, absent the annul nent of the

decision by a court on review, the SPB is w thout

SPB' s

jurisdiction

Bvernnent Code section 18537 of the State G vil

Act prescribes:

[ist"

Servi ce

" Enpl oynent
termlist,
depart nent al
pronoti ona
list,

r eenpl oynent

list and general

limted-termlist,
eligible |ist,
list,
mul ti depart nent al
servi cew de p{pnntional
| st,

nmeans preferred |imted-
eligible Iist,

subdi vi si ona
depart nmental pronotional
pronotional 1|ist,
[ist, departnental
subdi vi si onal reenpl oynent
reenpl oynent |ist.
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to restore a dism ssed enployee's nane to the civil service
. enpl oyment lists. (See 20 Ops.Cal.Atty.Gen. 251, 255 (1952).)1"°

Al so--and of major significance with respect to PERB cases
of the instant type involving an "appointing power" (not the
SPB) --an SPB di sm ssal precludes reinstatenent by an appointing
power of such a dism ssed enpl oyee. (Gov. Code, secs. 19140-
19141.)

Fromthe foregoing it is evident that, in state civi
service dism ssal cases, while an "appointing power" may initiate
and tentatively inpose a civil service dismssal, it is not the
appoi nti ng power but the State Personnel Board which is the
actual entity that is constitutionally and statutorily vested
with the jurisdiction and final authority to determ ne not only
if there is cause for discipline under the State Cvil Service
Act, but also what discipline, if any, xx, (SPB) will inpose under
the State Civil Service Act.?!’

Mor eover, when SPB has determ ned that cause for civil
service discipline exists and that the appropriate discipline

in the case is dismssal, the resultant effect of said di sm ssal

**I'n addition, should a disnissed enpl oyee attenpt to regain
eligibility for reappointnment froman eligible list through
exam nation and qualifying anew, the SPB may refuse to: (1)
exam ne the person; (2) declare the person eligible; or (3)
certify the person for appointment. (CGov. Code, sec. 18935.)

" Hence, in the instant case, the final disciplinary
action of dismssal as to Moore was not by the Director of the
Departnment of Rehabilitation, nor by the respondent Departnent of
Personnel Adm nistration, ‘it was by the State Personnel Board, an
entity which was not a party to this unfair practice proceedi ng
and an entity over which PERB does not have jurisdiction.
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by the SPB—absent a judicial reversal of the SPB decision--is
‘an irreversible dismssal of the enployee fromhis or her civil
service position and the cessation, by operation of |aw, of

the dism ssed enployee's eligibility for reinstatenment or
reappoi ntment by any appointing power.

Accordingly, with regard to state civil service dism ssal
cases, PERB has no jurisdiction over the SPB, which nakes the
final decision to inpose dismssal. Mreover, wth respect
to the "appointing powers” (herein, the Departnent of
Rehabi litation), over which PERB does have jurisdiction, such
parties have no authority or power to reinstate, reappoint or
restore such a dism ssed enployee should PERB attenpt to order
themto do so. PERB is sinply without "effective jurisdiction”
to render any kind of neaningful renmedy to such a dism ssed state
civil service enployee, and, hence, is without jurisdiction.

(Abelleira v. District Court of Appeal (1941) 17 Cal.2d 280, 288,

290; Corona Unified Hospital District v. Superior Court (1964)

61 Cal.2d 846, 852; Fortenberry v. Superior Court (1940)
16 Cal .2d 405, 407-408.)

In summary, the charge and conplaint in this case should
have been di sm ssed because of PERB' s |ack of effective
jurisdiction in a matter involving a state civil service

di smissal and the State Personnel Board.*®

BWth respect thereto, this Board should not be expending
its and the parties' tine, efforts and resources on a matter over
which it does not have effective jurisdiction.

28



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

Unfair Practice
Case No. SF- CE-85-S

JAMES ALI N MOORE,
V.

OF PERSONNEL ADM NI STRATI ON), (7/.28/ 88)

)
)
)
)
STATE OF CALI FORNI A (DEPARTMENT ) PROPOSED DECI SI ON
)
)
Respondent. 3

Appear ances: Janes Alin Mdiore, on his own behal f;
Kenneth R Hul se, Labor Rel ations Counsel, for the State of

California (Departnent of Personnel Adm nistration).

Before Fred D Orazio, Adm nistrative Law Judge.

PROCEDURAL HI STORY

This unfair practice charge was filed by Janes Alin More
(hereafter Moore or Charging Party) against the State of
California (Departnent of Personnel Adm nistration) (hereafter
Respondent) on August 12, 1987. The charge alleges that the
Charging Party was disciplined and eventually term nated
because he engaged in conduct protected by the Ralph C Dills
Act (hereafter Act). Respondent's conduct, it is all egedli n

the charge, violated sections 3519(a) and (b) of the Act.

lThe Act is codified at Government Code section 3512
et seq. Unless otherwise indicated, all statutory references
in this decision are to the Govenment Code. Sections 3519(a)
and (b) provide that it shall be unlawful for the State to:

(@) Impos= or threaten to impose reprisals
on employees, to discriminate or threaten to

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unless the decision and its rationale have been
adqpted by the Board.




"The Public Enploynent Rel ations Board (hereafter PERB or
-Board) General Counsel issued a conplaint on August 24, 1987.
‘Respondent ~filed its answer on Septenber 11, 1987, denying that

it violated the Act ‘and offering several affirmative defenses.
Deni al s and defenses-will be dealt w th below as.appropriate.

The settlenent  conference on Septenber 24, ..1987.did not ..
resolve the dispute. A formal hearing was conducted by the
undersigned in San Francisco on March 21, 22, and 23 and on
April 11, 1988. The post-hearing briefing schedul e was
conpl eted on June 20, 1988.

El NDI NGS OF FACT

“THTHE SEXUAL HARASSMENT CASES AND THE STATE PERSONNEL BOARD
PROCEEDI NG '

Janes Alin More was enployed in the Departnent of

Rehabilitation's - (hereafter Departnent) Santa Cruz office as a
vocational rehabilitation counsel or. In that position he
-counsel ed- persons with physical and nental disabilities who
experienced difficulty obtaining suitable enploynent.

Based on two unrel ated sexual harassnent conplaints, More

received a formal reprinmand on February 20, 1986 and was

di scrim nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.



di sm ssed effective July 15, 1986. He unsuccessfully appeal ed
‘both adverse actions to the State Personnel Board (SPB). A
capsuli zed version of the conduct which led to these adverse
actions is as follows.?

The ‘formal reprinmand accused More of sexually-harassing
Celia Cardenas, a Santa. Cruz. County enpl oyee whom Moore worked
with on behalf of a client. In addition to offensive coments,
Moor e engaged in unwel cone touching of Cardenas, and on one
occasion while in a car during work hours he placed his hand on
her thigh and held it there, pressing down. This conduct was
reported.to Moore's supervisor, Kenneth MIler. The
i nvesti gation-which.fol | owed.will be. discussed .in detail bel ow

- 'Moore was |ater discharged for engaging in simlar conduct
wi th Karen Cooper, also a vocational rehabilitation counsel or
in the Santa Cruz office. In addition to numerous sexually
suggesti ve comments, there were several incidents. Cooper canme
to work on Hall oween dressed-as a Hell's Angel.. - At one point
during the day when Moore and Cooper were alone he told her she
| ooked great, reached his hands inside her jacket and felt her
breasts. Moore then placed his hands on Cooper's hips and
tried to pull her close. Later that sanme day Moore placed his

hand on Cooper's pelvic area as they wal ked al ong.

27his brief description of the events which led to
Moore's initial discipline and eventual dismssal is taken from
the decision of the State Personnel Board admi nistrative |aw
judge-(ALJ), rendered after a hearing on both issues.



A few days |ater Cooper agreed to have lunch with More
with:the.intention of confronti ng himabout his behavior. She
di d” 0, wi t hout -apparent success, for as the lunch ended More .
| eaned across the table, grabbed her forearns and kissed her on
t he nout h.

During another. incident .in the -mailroom  More pulled
Cooper cl ose, gave her a hug and uttered a sexual innuendo. A
simlar incident occurred after a District staff nmeeting. As
t he neeting ended, Cooper hugged a friend while saying
goodbye. Moore saw this and asked for a hug. When Cooper
refused Moore pulled her close, draped his hands over her
but't ocks tand--bent s her . over :.backwar ds -whi | e ‘huggi ng . her . tightly

Cooper eventually filed a sexual harassnent conpl aint |
agai nst Moore. The investigation of the conplaint is nore
fully discussed bel ow.

Moore appealed the letter of reprinmand and the discharge to
the State Personnel Board. A heari ng was held on October 24,
Novenber 21, and Decenber 12, 1986 before a State Personnel
Board adm ni strative |aw judge.

The déci sion of the admi nistrative |aw judge was issued on
April 21, 1986. Wth respect to the Cardenas case, the
adm ni strative |law judge concluded that More's "of fensive
conduct . . . constituted discourteous treatnent of the public
or other enployees and was a failure of good behavior during
duty hours of such a nature that it caused discredit to the

Departnent of Rehabilitation and to [More's] enploynent as a
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Vocational Rehabilitation Counselor."”

- "Wth respect .to the Cooper case, the administrative |aw
j udge- concl uded-'t hat "Mpore's conduct “constituted discourteous
treatnment of the public or other enployees, was a failure of
good behavi or either during or outside of duty hours of such.a
nature ‘that ‘it-caused discredit .to.the Departnent of
Rehabilitation and to [More's] enploynent as a Vocati onal
Rehabilitation Counsel or, and constituted unlawful sexua
harassnent agai nst anot her enployee while acting in the
capacity of a State enpl oyee."

“n reachi ng these conclusions, the admnistrative |aw judge
found. t he ‘conpl ai ning wi tnesses ‘credi ble.- ‘He found.they .
convincingly painted a "consistent picture of blatantly
of fensi ve conduct” on the part of Mdore. "In both cases,f t he
ALJ concl uded, Moore "nade repeated attenpts to interest the
wonen in a sexual relationship despite their expressed |ack of
interest in any such relationship.” The testinony of Moore
contesting the charges was- sunmarily rejected by the Personnel

Board's ALJ.

The State Personnel Board, on May 5, 1987, adopted the
findings and conclusions of the admnistrative |aw judge, and
on July 21, 1987 denied a petition for rehearing. As of the
close of the hearing in this case, the Santa Cruz County
Superior Court, Case Nunber 104046, had denied Mdore's Petition
For Wit O Mandate, Prohibition O OQher Appropriate Wit.



CO_LATERAL ESTOPPEL

Prior to the hearing in this matter the Respondent filed a
hot'i on “seeki ng ‘application of the doctrine of collateral
estoppel "to preclude relitigation of issues already determnined
by the State Personnel Board.3 Respondent, in its notion,
relied~on the record in the SPB proceeding which was entered .in.
evidence in the PERB hearing.

As was pointed out in State of California_ (Departnent of

Devel oppent al _Services) (1987) PERB Decision No. 619-S, the

doctrine of collateral estoppel obviates the need to relitigate

i ssues al ready adjudicated in a prior action. The purpose of
the' doctrine is*towpronnteﬂjudicial~econonywbyvninjnizing _ s
repetitive litigation, to prevent inconsistent judgnents which
undermne the integrity of the judicial system and to protect

agai nst vexatious litigation. Lockwood v. Superior Court

(1984) 160 Cal . App. 3d 667, 671, 206 Cal. Rpt. 785. The

- .-®Respondent also noved to defer this dispute to binding
arbitration. - Al though the nenorandum of understandi ng between
the State and Anerican Federation of State, County and
Muni ci pal Enpl oyees (AFSCVE) covering Unit 19 provides for

bi nding arbitration of reprisal clainms, the notion was denied.
The contract provides that only AFSCME has the right to proceed
to arbitration; AFSCME refused to do so in More's case.
Therefore, it was concluded that it would be "futile" to pursue
contractual renedies. See section 3514.5(a) (2); State of
California (Department of Devel opmental Services) (1985) PERB
Order No. Ad-145-S; State of California (Departnent of
Corrections) (1986) PERB Decision No. 561-S. 1In a related
unfair practice case More unsuccessfully charged AFSCME with a
breach of the duty of fair representation for refusing to take
his case to arbitration. Janes Alin Moore v. Anerican
Federation of State. County and Minici pal Enpl oyées, LTocal 2620
(1I988) PERB Deci sion No. 683-S. -




Board will give collateral estoppel effect to admnistrative
-deci si ons -made-.by an agency (1) acting in a judicial capacity,
(2) to fresolve-properly raised:disputed issues of -fact where, .
(3) the parties had a full opportunity to litigate those
issues. State of California (Departnent of Devel opmental
Services), supra, PERB Decision No. 619-S; see also People v.
Sins (1982) 32 Cal.3d 468, 168 Cal .Rptr. 77; Frommagen v. Board
of Supervisors (1987) 197 Cal.App.3d  Cal .Rptr. .

Al'l of these requirements are net here with respect to
certain issues. The SPB, acting in a judicial capacity, fully
théfdéfédhﬁhether Moore actually engaged in the of fensive
conduct described above and, if so, whether the Depart ment of
Rehébilitation had ‘'sufficient reasons to terminate him The
SPB answered both questions in the affirmative. The hearing
was recorded and a transcript prepared. Both parties had the
opportunity'to call and exam ne wi tnesses and to present other
docdnentary”evidenceJ'-Nbore'maS“represented by ‘Ri.chard Shar pe,
a representative of the American Federation of State County and
Muni ci pal Enpl oyees, the exclusive representative of Unit 19,
Heal th and Social Services/Professional, the unit in which
Moore was fornerly enployed. The State was represented by
Deputy Attorney General Calvin Wng.

Applying the principles of collateral estoppel set forth
above, and in the interest of seeking an "admnistrative
accommodat i on” between PERB and the SPB, the undersigned issued

a ruling precluding relitigation of those issues earlier



deci ded by the Personnel Board. Pacific Legal Foundation v.

Brown (1981) 29 Cal.3d 168, 200, 172 Cal.Rptr. 487.
“Accordingly, Charging Party was not permitted in this unfair
‘practice hearing-to-relitigate the issues concerning whether he
actual ly engaged in the offensive conduct described- above, . and,.
“if 'so, whether that conduct .constituted sufficient reason to_
term nate.

There are, however, other issues central to the resolution
of any discrimnation/retaliation conplaint before PERB which
were not l|itigated during the SPB proceedi ng. | ssues
cbnéerning Moore's protected conduct and unlawful notivation on
‘the part of enployer agents were not even nentioned during that
proceedi ng. ~ The SPB was concerned primarily with the issue of
cause for termination and not with the separate issue of
underlying notivation.  Therefore, the doctrine of collateral
estoppel cannot be applied to the latter issue. "As in any
m xed- notive case, the enployer's conduct is unlawful when,
:deSpite'eanoyee m sconduct, the evidence denpnstrates that the
enpl oyer woul d not have elected to discipline the enpl oyee as
it did but for the enployee's union activity." State of
California (Departnment of Transpartation) (1984) PERB Deci sion

No. 459-S, p. 9. During the PERB hearing, consequently, Mbore
was given the opportunity to show that, notw thstanding the
concl usions reached by the SPB, he would not have been

di sci plined and/or discharged "but for" his protected

activity. vat ni f i i strict (1982) PERB Deci sion

No. 210.



MOORE' S PROTECTED ACTIVITY
I n- Cct ober -1985--Mbore was el ected chairperson. of AFSCME' s

Rehabi'l i tati on Occupational Comrittee (ROC),  a statew de
office.  Charlie Mei gs, District Admnistrator for. the San Jose
District, congratulated himon his election. - Anbng ot her

t hings, the ROC chairperson. conmuni cates -with. enpl oyees in
occupational classifications, gives input to the negotiating
team involves enpl oyees on issues affecting their work, and
monitors legislation affecting job classifications.

On Decenber 20, 1985, Moore wote to Director
Cecilia Fontanoza, announcing his election as ROC chair person,
‘and *5t'at i ng “hi s cdncer n-about -t heDepar t ment 's:practice of
hiring limted termenpl oyees. Robert Hawkins, Labor Relati ons .
O ficer, responded on behalf of Fontanoza on January 13, 1986.
Thus, both Fontanoza and Hawki ns had notice of -Mbore''s status.
as ROC chai rperson.

In January 1986, More distributed a flyer on. AFSCME
stationery at all work sites. The flyer announced an upcom ng
ROC neet i hg, and listed the issues to be discussed at the
meeting. They were, anong others, status of limted term
enpl oyees, production standards, conputerization and
contracting out. As "possible strategies" for dealing with
t hese issues, the flyer suggested using a "tel ephone tree" and
"production slowdown." Several other flyers announcing ROC
meetings to consider simlar issues were sent out by Moore

during the first half of 1986. The last ROC neeting attended



by Moore was in July 1986, at approximately the sane tine he
was..charged with sexual harassnment.

- 'In his-capacity as ROC chairperson, Moore also becane

i nvol ved ‘i n-budgetary issues. - On May 8, 1986, he wote to
State Senator Bill Geene seeking to present -information to
‘Senat e and - Assenbl y-.subcomm t t ees- concer ni ng proposed. budget .
cuts which woul d adversely affect staffing in the Departnent of
Rehabilitation. More attached a petition, signed by severa
enpl oyees, appealing to the Legislature to support AFSCVE' s
effort to maintain and inprove rehabilitation services.
Earlier, on:March 12, 1986, More had sent a simlar letter to
Lthé'ﬁssenbly;ways'and-Nbans;Cbnnitteeﬂsettingafqrth AFSCNEﬁs:
‘posi tion on, : anong .ot her things, subcontracting of agency work

and budgetary concerns.

On May 9, 1986, Moore attended a neeting where:

Merrill Jacobs, the Departnent's chief deputy director, was the
mai n speaker. Also in attendance were about twelve enpl oyees
and Charlie Meigs. Since Miore viewed this neeting as pivotal,
it will be considered in sonme detail.

According to Moore, he openly disagreed with Jacobs's
assessnent of a conputerization pilot project in Los Angel es.
AFSCME and managenent had di sagreenents about how
conput eri zation was to acconplished, and Moore had earlier
visited Los Angeles as an AFSCME representative to evaluate the
project. Moore felt conputerization was used as a "nmanagenent

tool to track counselors” rather than as a "tool to help
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counselors in helping clients.”™ In any event, More and Jacobs
had :an-.exchange of words, describeq by Moore as a."standoff."
Moore-recal l ed a-"considerabl e..anmount .of aninosity. and.
electricity in the air."

" Jacobs, called as an adverse witness by.the:. Charging Party,.
testified that “he recalled the May -9 neeting and .the general
di scussi on about the pilot project in Los Angeles. However, he
could not recall an expression of dissatisfaction by More
about the project. In his view, the heated exchange descri bed
by Moore sinply did not occur.

Karen Mandel , ~a vocational rehabilitation counselor called
to testify by the Charging Party, also was at the neeting. She
too recalled that a discussion regarding conputerization in
Los Angel es occurred, but she had no recollection of any "ngjor
clashes of anger or conflict." In her view . the neeting was
“unremar kabl e. "

“Based on the foregoing testinony, it is concluded that
Moore, an AFSCME representative active in the conputerization
i ssue, attended the May 9 neeting. He participated in a
di scussi on about conputerization, as well as other subjects.
However, it is also concluded that there was no "standoff"
bet ween Moore and Jacobs, and the perception that the air
contained a "considerable anount of aninosity and electricity"”
was held only by Moore. In reaching this conclusion, | find it
significant that Mandel, called to testify on More's behalf,

could recall no standoff. Her recollection was simlar to that

expressed by Jacobs.
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In June 1986 Moore, along with several other enployees,
isignedjalpefifion'Seeking the reinstatement of John Clute, an
enpl Oyee who- had. abruptly resigned anidst -a series.of ..personal .
‘and -wor k-rel ated problens. - The petition was submtted to
Mei gs, who had earlier counselled Clute not to resign on the ..
spur of the nonment. =~ Due to a deficient overall work record,
Meigs had earlier told Clute, he m ght not be wel coned back if
he had a change of m nd.

On June 20, 1986 Moore wrote to Helen Martin, Assistant
Deputy Director for the Departnent's Southern Region, seeking
confirmation fromher of a rumor that production standards for
counsel ors had been increased unilaterally. If true, Moor e,
wote to Martin, the-increase would violate the Menorandum of
Under st andi ng between AFSCME and the State. He requested a
written response. - Martin responded on June:30,.1986,”assuring_z
Moore that new standards had not been pronulgated and that no
i ndividual counsel or standards existed. Both Meigs and
Ferd Shaw, the Departnent's deputy director for field
operations, were aware of this exchange of letters. It was

Shaw who instructed Martin to respond.

The Charging Party insists that the subject of production
standards was of the highest inportance to both the Depart nent
of Rehabilitation and AFSCME. His protected conduct in this
cruci al area, he contends, so annoyed and angered Depart nent

representatives that, nore than any other activity, it provided
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'thé underlying notivation for the adverse actions he suffered.
:Because .of -t he wei ght placed, on this subject by the Charging
‘Party, testinony concerning production standards w 11 be
considered in detail.

Rene Bl och, a counselor and AFSCME steward in San Jose,
supported Moore's testinony that the production standards issue.
was of great inportance. Bloch testified that production
standards caused a "constant battle,” and was "the bi ggest
i ssue probably.” In 1979 or 1980, according to Bl och,
counselors refused to submt production statistics to the
Departnment as a formof protest, and the disagreement around
this issue has persisted over the years. Mandel al so supported
‘Mbore's testinony about :the inportance of production,standards,
but when pressed she could give no reasons for her opinion.

On the other hand, four managenent representatives, called
by the Charging Party to testify as adverse w tnesses,
déscribed somewhat different views. -Meigs explained-that the
production goal is 2.2 "rehabilitations" per nonth, or
twenty six per year.4 However, while this standard has been
in effect for several years, it is not a rigid standard. It
can be adjusted according to prevailing circunstances or
overal |l caseload of the individual counselor. Meigs testified
that production standards is not a particularly significant

i ssue.

“A "rehabilitation" is a client or disabled person who
has been gainfully enployed for a m ni mum of six nonths.
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He has talked to the |ocal AFSCME steward about it, but there
‘have been no mmj or disputes.

Kennet h*M 11 er, Moore's-inmedi at e supervi sor -unti
‘June 1986, also-admtted that production standards was an
inportant issue, and enployees were occasionally recognized for_
‘hi gh*production. -~ But he too said the:.goals. were not rigid;
they were di scussed between individual enployees and their
supervisors and were subject to nodification. There were no
adverse actions taken agai nst enployees for |ow production.
Ferd Shaw and Eli zabeth Sol stad, the Departnent's chief
counsel, corroborated the testinony of Meigs and M| er.

‘Based on the:foregoing, :1:=conclude: that:-production.
standards ‘or goal s’was an on-goi ng subject of.discussion
bet ween AFSCME and the Departnent. However, |ike many other .
enpl oynent -rel ated issues, it.carried.no particular. .
significance. It was sinply another ordinary | abor-nmnagenent
issue to bée dealt wi'th.” The testinony of the managenent
wtnesses to this effect is underscored by the absence of any
significant incidents related to disputes regarding the
subject. No enployees were treated adversely as a result of

mai ntai ning | ow standards. There is no evidence that the

SThis concl usion should not be read to dininish the
i nportance of production standards. It has its inportance.
However, there is sinply no sound reason to elevate its
i nportance to a status which conpels or even suggests that
Moore's activity in this area was nore likely to pronpt the
Departnent to undertake the adverse actions at issue here.
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negoti ati ons concerning this subject were heated. Although the
matter was covered in the collective bargai ning agreenent, no
“griéevances were filed. ~-Nor was the.Departnent-charged with .. .,
‘unfair ‘practices connected to the subject. Bloch referred to a_
protest, but it was renote in tine, having occurred in 1979 or _
'1980, -1 ong-before Moore..began work .in the Departnent.
THE _ADVFRSE ACTI ONS

The letter of Reprimand

On Novenber 25, 1985, Celia Cardenas, a Santa Cruz County
enpl oyee, conplained in witing to her supervisor, Allan Knox,
that Moore had sexual |y harassed her during a field visit to a
‘private sector enployer. In a letter dated Decenber 12, 1985,
Knox ‘reported the "incident to Kenneth MIler, Moore's inmediate
supervisor at the tine.

Upon receipt 'of the conplaint, MIler net with More,
intending to reprimand him After neeting wwth M| ler, Moore
drafted an apol ogy, dated Decenber 17, 1985, .to Cardenas.

MIller then prepared a long neno to Moore, dated

Decenber 18, 1985, in which he described in detail the Cardenas
conplaint and his discussion with Mbore during the neeting,

i ncluding Moore's version of the incident. The neno al so

rem nded Moore of his responsibilities as a State enpl oyee and
ended with a statement of MIler's hope that "this will be the
[ ast incident of such a nature reported to me. In the event
that further incidents should occur, | will recommend to the
Departnent that nore formalized action be taken.”™ But this did

not end the matter.
15



On Decenber 18, 1985 MIler reported the conplaint to his
i mredi at e -supervisor,  Charlie Meigs. Meigs was annoyed because
‘he thought the incident was serious and therefore MIler should
‘have called himearlier. -He told MIler so. He also told
‘MIler that individuals nore -experienced with-this type .of
‘conpl ai nt “shoul d -have the opportunity, to. review the case.
Accordingly, MIller was instructed by Meigs to forward all
information to him® Wile MIler ceased any further
activity on the case, he testified that as of that tinme his
i nvestigati on was conpl ete.

}Chdrging*Party here sees an unlawfully notivated attenpt by
Meigs to take the investigation out of MIler's hands. | do -
not see it that way. It is true that Meigs was justifiably
concerned about the seriousness of the charges and al so was not
happy with the investigation. But it appears .that he merely
told MIler the incident was reported |late, and he directed
that the relevant information be forwarded so nore experienced .
people could reviewit. Since Mller's investigatidn had
ended, the entire matter passed to Meigs® level. There is

nothing remarkable in this turn of events.

6The information given to Meigs was: (1) Cardenas'
conplaint to Knox; (2) Knox' letter to MIler; and (3) Mller's
summary of his neeting with Moore, including More's version of
t he incident.
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Meigs was not satisfied with the material he received from
M1ler. - He:-thought the apology insincere and the penalty
'suggested by MIler in his Decenber 15, 1985 menp to Mbore too -
'Iight. "Meigs-testified that it was a ."slap on the wist" for a
serious of fense.

- "After reéviewing the witten material, Meigs consulted with
Joe Brown, civil rights officer, Bob Hawkins, enployee
relations officer, and Ken Engl ebach, Meigs's inmediate
supervisor. Meigs did not talk directly with Moore or
Cardenas. However, he had reviewed More's account of the
incident, as presented by MIler in the December 15, 1985 menv,
as wel |l as Cardenas' version of the conplaint, as presentedin
her earlier nmeno to her supervisor, Allan Knox.

On Decenber 19, 1985, Meigs recommended to the personnel
of fice that Mbore be given'a formal . reprimand- and ‘required to
wite a sincere letter of apology. In fornmulating this
recommendati on, Meigs found "nost danmagi ng" Mbore's inability
to recall several of the so-called touching aspects of the
conplaint. MIller had recorded, in his Decenber 18 nmeno,
Moore's inability to recollect.

Mei gs' recomendati on was accepted. The second letter of
apol ogy satisfied Meigs and was sent by Moore to Cardenas on
January 30, 1986. On February 11, 1986, Englebach formally
repri manded Mbore.

The lLetter of Term nation

On June 26, 1986, Karen Cooper approached her inmmediate
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supervi sor, Robert Stoll, (Stoll had recently replaced M Il er),
-and -i nf or medhi m of her conpl ai nts .agai nst Moore .and. of her
‘'unsuccessful "attenpts to get -himto stop the .of fensive
behavior. - Stoll-explained the right to file a fornal
conpl ai nt, but he advised that she should be certain. before
doing so: A formal conplaint, Stoll explained, would reqire..... B
her to confront Moore directly with the allegations of sexual
harassnment, potentially a difficult task. He suggested that
she think about it carefully over the weekend before reaching a
final decision.

The following week Cooper told Stoll she had decided to
file the formal conplaint. " Being new.to.the office,. Stall
contacted Meigs. Ina neeting that day with Stoll and Mei gs,
Cooper again presented her allegations against Moore. Meigs
told Cooper he thought she had a valid case, and he.
"encouraged” her to file a formal conplaint. He did not
contact Moore to learn his side of the story before providing
hi s encouragenent.

Cvil Rghts Oficer Joe Brown was called imedi ately and
told by Cooper that she wanted to file a formal conplaint.

Soon thereafter Meigs reported the events to his immediate
supervi sor, Ken Engl ebach, who told Meigs to conduct an
i nvestigation. Meigs then called the personnel office to

initiate an investigation.

‘On about July .7 Meigs talked again with Englebach and
the subject of dismssal "cane up." Englebach told Meigs that,
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By June 30, 1986 Stoll had informed Moore of Cooper's
«conpl aint. -Shortly thereafter, on July 1, 1986, .Stoll_directed
Moorein witing to'have no- further :contact w th Copper. . Moore
was" pl aced - on -admi ni strative |eave, effective July 18, 1986 and
was terminated July 25, 1986.°82
<" Meanwhil e, - Cooper's conpl ai nt" was investigated by two
peopl e, Personnel Analyst Russ Enyart and Cvil Rights Oficer
Joe Brown. The civil rights officer is charged with the duty
to investigate formal conplaints of discrimnation or sexua
harassnment. The personnel analyst's duty is to investigate
possi bl e adverse actions. This was the first case in which a
so--cal | ed dual -<investigati on-was .enpl oyed. "

Enyart interviewed Meigs on July 2, 1986. The next day he
went to Santa Cruz and interviewed Cooper and Stoll. Enyart
al so interviewed other enployees in Santa Cruz. Chris Smart, a
vocational rehabilitation counselor, told Enyart he saw Cooper |

di spl ayi ng "avoi dance action trying to stay away fromJim"

in his view, dismssal was appropriate if the allegations

agai nst Moore were substantiated. Meigs played no further role
in More's dismssal. He went on vacation and while he was
gone Mbore was di sm ssed.

8St ol | was not aware of Moore's protected conduct, having
become Moore's supervisor only about one nonth prior to Moore's
term nation.

°Nei t her Enyart nor Brown worked in Santa Cruz. Because
of the sensitive nature of the conplaint, Englebach and Larry
Ker osec, chief of personnel, concluded that persons from
outside the Santa Cruz office should investigate.
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Marilyn Mendoza, also an enpl oyee, told Ehyart that at a
-neeting she saw Moore "get a hold of or grab Karen.and Karen
wrest -away from-him and nove -out wvery quickly". .in an..
“tangry-like" manner. Enyart interviewed.four.other Departnent
enpl oyees and one county enployee. Except for the county

enpl oyee, who refused to talk to Enyart, the record does not
clearly establish what response the others gave Enyart.10

On July 7, 1986, Enyart reported his findfngs to Kerosec.
Under Kerosec's direction, Enyart then prepared a draft of a
letter of adverse actions against Moore. The penalty part of
the letter, however, was left blank. Enyart had not
dnterviewed.-Mbore.as of .this.tine.

On July 8 and 9 Brown conducted his part of the
investigation. He interviewed or attenpted to interview. ..
fourteen people.

Brown first interviewed Cooper, who presented a detéiled
account of 'the allegations against More. Brown:next talked to
Moore. In essence, according to Brown's final witten report
and his testinony at the hearing, More denied sone of Cooper's
al l egations and could not recall crucial facts concerning

others. The precise nature of other allegations was disputed.

10the responses received by Enyart and Brown during the
course of the investigations are not relied on here for the
truth of the matters stated. Rather, they are set forth here
to show the nature of the respective investigations and the
responses received.

20



For exanpl e, Cooper clained More forcibly kissed her on the
mouth-in . a.restaurant. More described it as a friendly
bi rt hday ki ss.
< ~.Brown -contacted-twel ve other wi tnesses. . Mendoza -
corroborated Cooper's allegation that More committed an
“unwel come physical touching” . at a neeting. . The remaining .
el even individuals contacted were not particularly hel pful.
According to Brown, they told himthey did not want to "get
i nvol ved. "

On July 11, 1986, Kerosec, Solstad, Englebach, Brown and
Enyart met to discuss the allegations against Moore. Both
‘Br own "anid Enyart had conpleted their investigations, but Brown .
‘had not -yet written his final report.ll. As the Departnent's
attorney, Solstad was concerned that any adverse action
‘proposed agai nst Moore could withstand attack on appeal.

There was a general discussion concerning the two
i nvestigations, . the specific facts surrounding.the Cooper
conplaints, and the earlier letter of reprimand. Brown, in
response to questions by Solstad, reported that Mobore was
equi vocal when responding to the allegations. Cooper was nore
credible, he reported. Brown told those at the neeting that

Moore's responses to Cooper's allegations "left sonething to be

“Brown conpleted the witten report at a later date.
Based on the final witten report, Director Cecelia Fontanoza,
i n August 1986, upheld Cooper's conpl aint of sexual harassnent.
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desired.” He described Moore as "vacillating" while responding
to--questions. about -what - happened between Moore. and. Cooper.

Enyart painted a simlar picture of Cooper. :He-told those
present -that -during-his-investigation he found Cooper .
"bel i evabl e.-* The reports by Enyart and.Brown satisfied
Sol stad "t hat ~any -adver se <action agai nst - Mbore coul d w t hst and .
appel | ate attack.

There was no nention during the neeting of Moore's
protected activity. Al participants convincingly testified
that they were not even aware of the activity at the tine of
t he neeti ng.

.Duri ng t he ‘cour se .of ‘the-neeting, - Sol stad;. Kerosec- and .
Engl eback eventually reached the decision to recommend Moore's
termnation. Since Enyart and Brown were not cast in the roles
of managenment deci si on-makers, they were not asked for their
reconmendati ons. However, neither registered an objection to
the decision to recommend term nation.

- _Ferd Shaw eventually signed the letter of termination, but
in doing so it appears that he nerely concurred in the
recomrendati on which energed fromthe July 11, 1986

2 Shaw was aware of the Cooper case, but there is

meeting.1
no evidence that he played any role in the investigations or in

the formulation of the recommendation. Engl ebach had kept Shaw

12The parties stipulated that Tom Burns, deputy director
of adm nistration, also reviewed the letter of term nation and
approved it. The stipulation also recognizes that Burns had no
unl awful notive
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informed of the status of the investigation, but there is no
-evidence that Merrill Jacobs,. Shaw s |imedi ate supervisor, or
~any others higher -in the managerial hierarchy were kept abreast
=0of 't he'-ongoi ng" devel opnents relating to the conpl aint.

DI SPARATE TREATNMENT

“* " The Charging Party's argunment that he was treated in a
di sparate fashion is based primarily on a conparison of his
case with the Lynn Kageyama-Larry Payton case. Bot h Kageyana
and Payton are counselors is the Santa Cruz office who had
lived together for several years. I n February 1984 they
'stoppéd'IiVingwtogether and ended their relationship. The
-br eak- up-was ;at -times bitter .and :the-effects spilled over into,
the Santa Cruz office.

The Kageyama- Payton affair was so disruptive that
~supervisor Ken Mller, on May 15, 1984, issued.a neno,
captioned "office protocol," setting forth a list of rules to
enabl e Kageyana - and Payton to deal with each other when in the .

9office.13

Kageyama and Payton saw a therapist together
during 1984, but their relationship, at least at work, did not
i nprove during 1984 and nost of 1985.
In May 1985 Meigs nmet with Kageyama and di scussed her
al | egati ons agai nst Payton. As he did in the Cooper case,

Mei gs encouraged her to file a formal conplaint. Meigs

13The |ist included eight rules. For exanple, face to
face.-comuni cation was to be limted, personal business was to
be handl ed during nonwork tinme, no shouting was allowed, etc.
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i medi ately called Joe Brown and Kageyama tal ked to Brown.
During their.conversation Brown scheduled an appointment with
Kageyana.

‘On"July 17, '1985,” Kageyana wote a |engthy neno .t o Brown.
detailing a "summary of harassnent that has occurred on the
‘j ob" ~bet ween+January.12, -1984 and May 22;1985... The meno was .
not a formal conplaint which asked Brown to investigate. The
| anguage in the neno indicates that Kageyama sought only to
have the docunent placed in her personnel file.

Kageyama raised thirty five separate incidents in the
nenD.14 Many of the early allegations appear to be the
‘resul t of argunents or confrontations between two people in the
‘process of ending a long relationship. Later, however, the
al | egati ons becane nore serious. - For purposes of evaluating
‘Charging Party's disparate treatnment argunent, a sunmary of the
relevant allegations is set forth here.

Kageyanma wote to Brown that, in February 1984, Payton
tried to hug her after attenpting to give her a copy of a
premarital agreenent; he hugged her again in August 1984. The
meno al so stated that, in July 1984, Payton threatened to Kkill
Kageyama because he suspected her of having an affair with a

co-worker. At a March 6, 1985 neeting Payton directed

"insulting sexual innuendos" to Kageyama. Payton was accused

l4The neno was received into evidence to show only the
exi stence of Kageyama's allegations against Payton and the
length of time they were outstanding. The nmeno was not
received to show the truth of the allegations.
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of calling her on the office intercom and breathing heavily
.into.-the phone. :Kageyanma said. Payton physically. bl ocked her
frompassing by himin a hallway, and he made attenpts to gain
-access: to her :honme tel ephone nunber and address. .

Kageyama al so charged Payton with acts she suspected he
«comm tted ‘but could  not.prove. - For exanmpl e, her..car. was N
‘damaged but she had no evidence that Payton did it. On severa
occasions she arrived at work to find that someone had uri nated
in her office, but could produce no proof that Payton did it.
Payton denied commtting these acts.

According to Kageyana's neno to Brown, MIler was aware of
‘nost of these incidents. Meigs, on the other hand, testified
t hat 'he was under ‘the inpression from about May 1984 to
June 1985 that the Santa Cruz office was running smoothly. It
was not until My of 1985, when he finally net with Kageyama,
.that Meigs |earned otherw se.

Kageyamn, on August 29, 1985, filed a sexual harassnent
conplaint with the State Personnel Boafd. Al t hough Kageyama
had subnitted.a nénn to Brown and net with him the record does
not establish why she chose to file a conplaint with SPB rather
than pursue the matter through internal agency procedures.

What ever her reason, it is fair to infer that, at least at this
time, Kageyama intended that the SPB, not Brown, investigate
her conpl aint.

The SPB, on Cctober 8, 1985, referred the case back to

Kageyanma, directing her to first. attenpt a resolution through
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i nternal agency conplaint procedures. Brown testified that no
formal conplaint was ever filed with him He did not consider
her-l engthy nmeno of July 17, 1985 to himas a formal .

conpl ai nt. ~Neverthel ess, as a-result of his. earlier .contact

wi th Kageyama in May, he wwote to her on Novenmber 4, 1985 "to
addr ess=the.situation which you stated was-occurring at your.
work site." Anong other things, Brown's letter inforned
Kageyama that counselor offices in Santa Cruz had | ocks
installed, and also that |ocks on the outer doors had been
changed.

Kageyama' s -conpl ai nts apparently were never resolved to her
5éétiSPactron;thrfonqwhrch124,j1986Jshe:fired;in t he .Super.i or,
Court” a COVPLAI NT FOR SEXUAL- HARASSMVENT, MALI Cl OUS DESTRUCTI ON |
OF PERSONAL PROPERTY, AND | NTENTI ONAL | NFLI CTI ON OF--EMOTI ONAL
DI STRESS. She naned, as defendants, the Departnent of
Rehabi litation, Larry Payton, Ken MIler and Charles Mei gs.

The lawsuit was still pending .as of the close.of the hearing in.
this matter.

Several witnesses testified about the differences they saw
bet ween t he Kageyama-Payton case and the Cooper-More

case. 13 Meigs felt that the charges against More were nore

15Miller is represented by the Attorney General's office
in the Kageyama |awsuit. On advice of counsel, MIler refused
t he undersigned's order on the first day of hearing to testify
in this proceeding about his role in the Kageyama- Payton case.
Al t hough his testinony woul d have been relevant on the issue of
di sparate treatnment, MIller's refusal has not prejudiced
Charging Party's case. Qher testinonial and docunentary
evi dence, - especi ally Kageyama's July 17, 1985 nenp to Brown,
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serious. Since Moore had al ready been disciplined in the
.Cardenas case, -another simlar offense mght open the State to
liability. He therefore acted nore quickly in:pursuing the. . . .
‘i nvestigation of -the'charges against Mbore than he.did of the.
char ges agai nst Payton.

In concluding that the two cases were different, Brown,,.
Meigs and Sol stad also found it significant that Kageyama and
Payton had lived together for years, and during 1984 they saw a
t herapi st together. This suggested a reconciliation was
possible and it also placed the allegedly offensive hugs in an
éhtffély“different light. Moore and Cooper, on the other hand,
wer e merely co-workers with a conpletely different rel ationship

‘Brown testified about specific incidents which. distinguish
the two cases. He said his investigation revealed that the
threat by Payton to kill Kageyama was nothing nore than a nere
m sunder standi ng. Also, while there was no concrete proof of
many of the -allegations nade agai nst Payton,16 t he of fensive
‘touchi ng of Cooper by Moore was clearly established. Also,

Brown suggested during his testinony that Kageyana nmay have

has enabled the Charging Party to present his argunent
concerning the disparate treatnent issue. Moreover, it is
noted that Charging Party, despite MIller's refusal to testify,
did not call Kageyama as a witness later in the hearing to
testify about disparate treatnent, nor has he raised the issue
in its post-hearing brief, thus suggesting any clai m of

prej udi ce has been abandoned.

16por exanple, there was never any proof that Payton

uri nated-.in Kageyama's office, nor was there proof that he
damaged her car.
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contributed to the problemby screamng at Payton in the office.
+ “Anot her .totally separate .incident of disparate treatment

'involved Kar en Cbopef and-Counsel or .Chris Snmart.; . .Cooper
conpl ai ned "to ‘M1ler ‘that Smart -put his foot between .her.legs
as she sat in a swivel chair. Al though there was no touching,
Cooper -told.Mller -that it was."synbolic that he's trying to
insert his penis in nme." Cooper asked MIler not to contact
Smart about the conplaint, but MIler spoke to himanyway.
According to MIller, Smart was "shocked" at the conplaint. He
apol ogi zed to Cooper and that ended the matter. There was no
formal conplaint filed.

On anot her occasion MIler received a .conplaint froma .
“client that-Cooper=was-trying to have sex with him The
- conpl ai nt i nvol ved no physical touching, and was based.instead
--on verbal suggestions and body |anguage. Cooper enphatically
denied it and the matter was dropped.

1 SSUE

Whet her Janes Alin Mbore would not have received a letter

of reprimand and eventually been discharged but for his

protected activity?

DI SCUSS| ON

Section 3519(a) prohibits discrimnation against an
enpl oyee for engaging in conduct protected by the Act,
i ncl udi ng:

: the right to form join, and
part|C|pate in the activities of enployee
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organi zations ‘of their own choosing for the
pur pose of representation on all matters of
enpl oyer-enpl oyee relations. (Sec. 3515.)

Novato-Unifjed:-School Distriet. .supra. PERB.Decision No. 210,

sets:-forth-the-standards by. which charges alleging _..
di scrimnatory conduct are to be decided. The Board has
summari zed the test as follows: .

.. aparty alleging a violation . . . has
the burden of maki ng a showing sufficient to
support the inference that protected conduct
was a "notivating factor" in the enployer's
deci sion to engage in the conduct of which
the enpl oyee conplains. Once this is
establ i shed, the burden shifts to the
enpl oyer to denonstrate that it would have
taken the sane action even in the absence of
the protected conduct. As noted in Novato,
this shift..in.the burden of- producing - .. . .
evi dence nust operate- conS|stentIy with the .
Charging Party's obligation to establish an
unfair practice by a preponderance of the
evi dence. (California State University.
Sacranento (1982) PERB Decision No. 211-H at
pp. 13-14.)

“This test is also used to decide discrimnation cases under the ..

"Dills Act. "See‘'e.g. State of California (Departnent .of

Devel opnental Services) (1982) PERB Deci sion No. 228-S.
The test adopted by the Board is consistent with precedent

in California and under the National Labor Relations Act (NLRA)
requiring the trier of fact to weigh both direct and
circunstantial evidence in order to determ ne whether an action
woul d not have been taken against an enployee but for the

exercise of protected rights. See e.g., Mrtori Brothers

Distributors v. Agricultural Labor Relations Bd. (1981)

29 Cal .3d 721, 727-730; Wight Line. Inc. (1980) 251 NLRB 1083
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[105 LRRM 1169] enf., in part, (1st GCir. 1981) 662 F.2d 899
[108 LRRM 2513] . 7

ance{ assumng a prima facie case is presented, an- .
*enpl oyer-carries:the burden of .producing evidence that .the.

‘action "would have occurred in any event." Mrtori- Brothers.

*Distributorsv. Agricultural Labor Relations Bd., supra, 29..
Cal.3d at 730. ° Once enpl oyee m sconduct is denonstrated, the
enpl oyer's action,

. shoul d not be deenmed an unfair |abor

practice unless the Board determ ned that

t he enpl oyee woul d have been retai ned "but

for" his union nmenbership or his performance

of other protected activities. (1lbid.)

PROTECTED "CONDUCT “AND ENPLOYER KNOW EDGE

Moor e engaged in several types of protected activity. during .
hi s enpl oynent in the Departnent. For exanpl e, he was
:chai rperson of ROC, a statewi de office. As ROC chairperson
“Moore played an active role in scheduling and participating in
nmeetings to develop strategies to deal with a variety of
fenploynent-related i ssues, e.g., conputerization
subcontracting, production standards. He wote letters to
IegiSIators regardi ng budgetary and other enploynent-rel ated

i ssues, and he signed petitions to |legislators urging support

Y"The construction of sinilar or identical provisions of
the NLRA, as anended, 19 U S.C. 151 et seq., may be used to
guide interpretation of the SEERA. See, e.g., San D ego
Teachers Assn, v. Superior Court (1979) 12 Cal . 3d 1, 12-13;
Fire Fighters Union v. Gty of Vallejo (1974) 12 Cal.3d 608,
616. Conpare section 3519(a). of the Act with section 8(a) (3)
of the NLRA, also prohibiting discrimnation for the exercise

--of .protected rights.
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of AFSCME' s canpaign to inprove rehabilitation services. On
.behal f .of AFSCME, he was also active in nonitoring the
Department's..conputerization-pilot project. ..He.also - nmonitored
-t he “-Department's -application of .production .standards, . and he
signed a petition seeking the reinstatenent of a co-worker.
Therefore, it-is. . found:that More.engaged in. protected .
activity, a point not contested by the Respondent.

Respondent argues, however, that those individuals who nmade
the decision to termnate Moore had no know edge of his
protected activity. Therefore, they could not have been
notivated by unlawful intent.

It is true, as Respondent argues, that the Charging Party-
must show that those individuals responsible for the decision.
to termnate him (i.e., those individuals who participated in
the neeting on July 11, 1986) had actual or inputed know edge

of Moore's protected conduct. Konocti Unified School District

(1982) PERB Decision No. 217; San _Diego Community Col | ege

District (1983) PERB Decision No. 368. An enployer cannot
retaliate against an enployee for engaging in protected conduct
if those ultimately responsible for the inproper conduct do not

even know of the existence of the protected conduct.

Charging Party has not shown here that the individuals who
i nvestigated the Cooper allegations (Brown and Enyart) or the
i ndi vi dual s who, on July 11, 1986, reached the recommendati on
to termnate (Solstad, Kerosec and Engl ebach) were even aware

of his protected activity. To the contrary, each of these
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enpl oyees convincingly testified that they were not aware of

:the protected conduct. The Board has refused to automatically ..
-inbutemeitheknknomdedgefof“protected,conduct¢or¢unlamﬁul.aninugw
‘on"the part- of subordinate enployees to the ultimte decision.. _

makers. See e.g., Konocti Unified School District, supra;

‘Regents -of the University of -California*(1983) PERB Decision- . .

No. 319-H.

However, a deci sion-maki ng process, such as that which
occurred on July 11, 1986, may be tainted where decision
makers, even innocently, rely upon the input of other
nanagenent officials who may have harbored an unlawful notive
as a result of their know edge of the protected activity in

question. State of California_ (Departnent of Parks and

Recreation) (1983) PERB Decision No. 328-S.

In this case Meigs had know edge. of Mbore's protected
activity. On July 7 he talked to Engl ebach, a key participant
in the July 11 neetihg, about the possibility of termnating
More if the allegations were substantiated. Also, Migs was
responsible in large part for the decision to reprimand Moore
in the Cardenas case; and the letter of reprimand, in turn,
pl ayed a part in the decision to termnate Moore at the July 11
meeting. |In other words, because of the initial letter of
repri mand, the Cooper conplaint was viewed as a "second
of fense" by those at the July 11 neeting. Hawkins, another
person who played a role in the Cardenas case, was also aware

of Moore's protected conduct, having responded to Moore on
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behal f of Fontanoza concerning the limted-term enpl oyee
issue. .. Upon this admttedly.tenuous basis, Migs's and
‘Hawki ns ' knowl edge of Mbore's protected conduct is inputed to,
t hose i ndi vi dual s “who ‘-made the recommendation to term nate =
Moore after the July 11 rnaeting.'18

~UNLAWFUL - VOTI VATI ON

In his attenpt to establish that he would not have been
term nated but for his protected activity, the Charging Party
relies essentially on three argunents to prove unl awf ul
motivation. First, he asserts he was treated in a disparate
manner. Second, he contends the investigations of his cases
~wer e’ conduct ed i n-a .cursory .ymanner .whi ch, also violated
~Departnmental regulations. Third, he views the timng of the

adverse actions taken against himas suspicious. Each of these
~argunents will be considered bel ow.

Moore contends that Kageyama's allegations were greater in.

number and extremely serious, yet no formal investigation was
- conducted and no discipline inposed on Payton. In conpari son,
Charging Party asserts that Cooper's allegations were fewer in
nunber and mlder in degree, yet his case was investigated
imediately and in a nmatter of weeks he was term nated. The

Charging Party contends that the disparate manner in which his

181n addition, Shaw had know edge of Moore's exchange of
correspondence with Martin, and he signed the letter of
termnation. \While Shaw played no major role in fornulating
the recommendation to term nate, he nevertheless was in a
position to review its contents and, at |east theoretically,
coul d have disagreed with the outcone.
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case was treated points to an unlawful notive on the part of
~those invol ved.

It is well-established:that. an. unlawful notive may be
inferred froma situation where an enpl oyee who has engaged in
protected conduct - is treated differently from ot her . enpl oyees .

“for -identical ‘or sim/lar -conduct.: .Novato Unjfied_Schoo

District. supra. p. 7; _San Joaquin Delta Copmunity Coll ege

District (1982) PERB Decision No. 261, p. 8; San Leandro
Unified School District (1983) PERB Decision No. 288, p. 11.

However, the many differences between the Moore-Cooper case and

t he Payton-Kageyana case preclude a finding of disparate
“treatnent.

Payt on and Kageyama had |ived together for many years. In
January 1984, they began to end their relationship. They saw a
:Ftherapist together during 1984. Consequently, at |east during
1984, the Departnent saw this as a private matter with the
possibility of a reconciliation, rather than as -a workpl ace
~di sput e. Cooper and Moore, - on the other hand, had no prior
rel ati onship. They were sinply co-workers. Therefore, there
was no overriding possibility of a reconciliation.

It is true that the investigation of Cooper's conplaint was
undertaken alnost immediately after Cooper reported her
conplaint to Meigs and he encouraged her to file a fornal
conplaint. After Kageyama eventually reported her conplaints
to Meigs, he immediately put her in touch with Brown. Meigs

thus responded to both wonen in a simlar fashion. Kageyama
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met with Brown, but for some unexpl ained reason she chose to
.contact the SPB rather than proceed through internal .agency-
procedures. Since no formal conplaint was ever filed with
Brown,. he never investigated in a formal way.

“In addition, a conparison-of the offensive touching
faLIegations-shoms%no‘disparateﬂtreatnent.__As,the_result Of“&ﬁ'&”
t horough investigation, -it was determ ned that Cooper was a
nmore credible witness than Mbore with respect to these
al l egations. Thus, the Departnment felt confident of its
proof. In conparison, as noted above, there was no fornal
i nvestigation in Kageyama's case. By the tine Kageyana
eventual |'y “tal ked, to Meigs.and contacted Brown the allegations,
of offensive touching directed at Payton involved incidents
which were renote in tinme, and, nore inportantly, had occurred
in 1984 when the two were still in therapy together. Kageyana
made no allegations of offensive touching in 1985.19 Thi s
pl aced the allegations against Payton in an entirely different
setting.

Ot her 1985 allegations by Kageyana concerned incidents
unsupported by proof that Payton was responsible, e.g., urine

in Kageyama's office and damage to her car. Yet other

al l egations that Payton, during 1985, uttered "insulting sexua

¥According to Kageyama's July 17, 1985 menp to Brown,
the only incident in 1985 which cane close to an offensive
touching was Payton's attenpt at physically preventing her from
passing by himin a hallway at work. There was, however, no
touching during this brief incident.
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i nnuendos" to Kageyama, called her on the office intercom and
breathed heavily into the phone, tried to get her private phone
nunber and address, etc., while certainly offensive-if true,

did not involve unwel cone touching.

" "Anot her 'maj or difference between the Payton and -Mbore cases .
was- t hat- Moor e- had- al ready been .di sciplined once, in the
Cardenas incident, for behaving in an inappropriate manner with
sexual overtones. It was feared by Meigs, who initiated the
i nvestigation of Cooper's conplaints, that another simlar
of fense could open the State to liability.

Based on the foregoing, it is concluded that there was no
disparate treatnent. ~\Wile~there are obviously sone .
simlarities between the two cases, the substantial differences
descri bed above preclude a finding of disparate treatnent.

These differences, not unlawful nmotive, led to the Departnent's
di fferent approaches to the disputes.

Arguments of disparate treatnent concerning- other enployees...
are simlarly unpersuasive. The Cooper-Smart incident, even if
true, was a one-tinme occurrence which involved no actua
touching. After Smart apol ogized the matter was dropped. The
assertion that Cooper tried to have sex with a client, (Cooper
denied it), also involved no touching. Even if true, it too
was a one-tinme occurrence. Unlike the Cooper-More incidents,
no formal conplaints were filed in either case.

In his second argunent, Mbore contends that the

i nvestigations of the conplaints were cursory and conducted in
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a manner which violated the Rehabilitation Adnministrative

~Manual (RAM), the departnental rules and procedures governing
‘investigation of. adverse. actions .and sexual harassment e
-conpl aints. Departure fromestablished procedures or standards_

may permt the inference of an unlawful notive. - Novato.Unified

-School District, supra, p. 7. Sinmlarly, a faulty.

DR TR

i nvestigation may raise the inference of unlawful notivation.

Bal dwin Park Unified School District (1982) PERB Deci sion

No. 221, p. 16. In this case, however, any deviation fromthe

RAM was harm ess and the investigation was nore than adequate.

The RAM contains several statenents of supervisory
responsi bility-in“investigating.adverse actions which are
rel evant here. RAM section 23741 states that

When adverse action is necessary the
supervi sor should obtain an accurate
statenment of the disciplinary problem and
collect full information on the case.

That section also sets out a series of five basic questions to

be answered in "stati'ng the case."20

RAM section 23471 al so states that

It is the supervisor's responsibility to
gather the facts, investigate, and report
the incident(s) wwth a recommended course of
action.

2OExanpl es of questions to be asked are: Does the case
call for adverse action? Wat is the exact nature of the
violation? Under what conditions did it occur? Wen and how
often have the violations occurred?
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Section 23653.1, describes supervisory responsibility during
the "fact-gathering interviews" as follows: "The supervisor
should interview the enpl oyee to deternine mhether;the enpl oyee
of fers any explanation which mght refute or mtigate. any or

all of the charges.™

RAM section 23742 further describes-the."fact -gathering"
process. It sets out a long list of general tasks a supervisor:
"shoul d" do when in the process of "gathering the facts about
an incident of inproper enployee conduct."21

In a highly technical reading of the RAM sections cited
above, Mbore argues that the entire investigative
responsi bi lity“for:investigating adverse-actions .lies at the. .
supervisory level. When Meigs took the Cardenas matter -out of
MIller's hands, contends the Charging Party, the RAMwas
vi ol ated, thus providing evidence of unlawful notive. This
argunent is not persuasive.

At the hearing the Charging Party and the Respondent
stipulated that the precise letter of the RAMwas not foll owed
during the investigations of the charges against More. The
respondent takes the position that the failure to rigidly
adhere to the RAM procedures is not fatal to the investigations

or to its case. The RAM procedures, according to the

2According to RAM section 23742, the supervisor "shoul d"
do such things as: check the witten record; make efforts to
reconcile conflicting statenents; naeke sure the enpl oyee knew
the applicabl e standards of behavior; etc.
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respondent, are only guidelines; they are not investigatory
steps which are set in concrete.

The. pl ain | anguage of ‘the RAM sections at issue here
ssupports -the respondent. -Wiile the RAM pl aces general
responsibility for investigating possible adverse actions at .
“thewsupervisory-level, it-does-not:mandate any.:particular .type
of investigation be conducted. The supervisor is given great
discretion in terns of what he or she "should" do in the fact
gat hering process. It is under this reading of the applicable
RAM sections that the Departnent's conduct is evaluated.22

As | have already found, Meigs told MIler on
“Decenbef =18;+1985 to forward the materials to him . .This nght
be viewed as cutting the imedi ate supervisor out of the
process, but Meigs had valid reasons for doing so. He felt
Car denas' al l egations were serious and M| er..shoul d-have
reported it earlier. @Gven the serious nature of the
all egations, Meigs also felt sonmeone with nore experience
~should review the matter. In any event, MIller testified that

his actual investigation had ended as of Decenber 18, 1985 and

*?Respondent's interpretation of the pernissive nature of
the RAM sections was supported at the hearing by Meigs, Shaw
and Engl ebach. Meigs said the RAMis to be used as a "qguide
dependi ng on the circunstances." Englebach also characterized
the RAM as a "guideline" for investigators. Shaw too testified
that the RAM affords flexibility during investigations. He
said the goal is to capture the "essence" of the case.
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23 It is

t he necessary docunentation had been assenbl ed.
.uncl ear what else, if anything, MIler could have done. Thus,
even under: Moore's "interpretation of the rel evant . RAM secti ons, .
the procedure was not defective.

The renai nder of the investigation at Meigs'  |evel
‘consi sted-of ‘eval uating the -docunentation .gathered by Ml er,
and consulting with Brown, Hawkins, and Engl ebach, all nore
experienced in such matters. Meigs clearly had a right to seek
such advice. See RAM section 23747.

After reviewing the docunents and conpleting the
consul tations, Meigs recommended Moore be given a formal letter
‘of " reprirand-and ‘required-to wite-a -sincere |etter- of apol ogy,
not particularly harsh penalties under the circunstances.

Mei gs found "nost damagi ng" Moore's inability to recall severa
of the so-called touching aspects of the Cardenas case.

There is nothing in this process which suggests either a
cursory approach or a significant deviation from RAM
guidelines. MIller gathered the relevant facts, including
Moore's version of the incidents, and passed themon to Meigs.
Wth these facts in his possession, Migs consulted nore
experi enced people (Englebach was his imredi ate supervisor;

Brown was the civil rights officer; and Hawkins was the

23This included Cardenas' conplaint to Knox, Knox's
letter to MIller, and MIler's summary of his neeting with
Moore, including Miore's version of the incident with
Cardenas. Ml ler had not talked to Cardenas, but her version
had been recorded earlier in her conplaint to Knox.
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enpl oyee relations officer), and recommended a formal reprinand
because of the seriousness of the charge. And there is no
evi dence - that any of these individuals harbored an.unlawful
notive. - While honest di sagreenents may exist about different
ways to investigate such a case, these do not transformMeigs'
‘met hod-.t 0.-one whi ch suggests .an unl awful notive.

A simlar analysis applies to the investigation of the
Cooper conplaint. Upon being approached by Cooper with
al | egations of sexual harassnent, Stoll did not junp
prematurely at the chance to initiate an investigation into the
matter. He noved cautiously, advising Cooper to think
~seriously~about .filing:a formal .conplaint. 'It-was only after |
Cooper |ater decided to proceed, and told Meigs of her
conpl aints, that Brown was contacted and the investigative
process initiated.

Charging Party argues that the processing of Cooper's
conpl ai nt vi ol ated RAM section 23631.6, which.states:

~ Any enpl oyee who feels he or she is being
sexual Iy harassed is encouraged to:

1. Make the person aware that their
behavi or is unwanted and i nappropriate.

If it continues,

2. Discuss the situation with the
appropriate supervisor, Wnen's Program
officer, Affirmative Action Oficer or Cvil
Rights Officer. In cases where their

i mredi ate supervisor is the harasser,

hi s/ her supervisor is appropriate.

If the sexual harassnent conti nues,
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3. File a sexual harassnent conpl aint.

Conmpl aints will be processed through the

Departnment's existing discrimnation

conpl ai nt process (RAM 23610-23623).

"The investigation did not run-afoul of these provisions.

"First, Cooper told Stoll that she had already tried, wthout
~success, to make Moore aware that his.behavior was -unwanted. and
i nappropriate. Second, - Cooper di'scussed her- conplaints with
Stoll and Meigs. Meigs felt that the allegations were so
serious that he "encouraged" her to file a formal conplaint
with the civil rights officer. There is nothing in the RAM

whi ch conpels a different approach. The RAMnerely

"encour aged" Cooper to discuss her conplaints with her

“i mmedi at'e 'supervi sors, -which she did. - She was not required to
.refrain fromfiling the conplaint, a step she (not Mei gs)
decided to take after neeting with Meigs. Once this decision
was made, an investigation was required.

The investigation itself was quite extensive. Two
investigators were brought in fromoutside the Santa Cruz
"office. Enyart interviewed Meigs, Stoll and Cooper, as well as

several other enployees. He reported his findings to Kerosec.
Brown too interviewed or attenpted to interview twelve people.

Anmong those he interviewed were More and C‘ooper.24

24Moore claims his intervieww th Brown was conducted in
violation of his "Wingarten" right to representation. See
NLRB v. \Weingarten, Inc. (1975) 420 U. S. 251, [88 LRRM 2689],
whi ch grants to an enployee the right to have a union
representative present at an investigatory interviewwth the
enpl oyer which the enpl oyee believes may result in discipline,
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At the July 11, 1986 neeting both Enyart and Brown were
given a.full opportunity to report their findings.. Cooper's
‘al | egations-were thoroughly-.di scussed. . Neither .Brown nor
‘Enyart, -based-on-their investigations,. described More in a
favorable light. ~Essentially, Brown reported that Moore was
equi vocal -in-responding to.the-allegations, and both Brown and.
Enyart confirned that Cooper was credible. The inportance of
t he Cardenas case was al so discussed. As a result of the
di scussion at the July 11 neeting, Solstad, Kerosec and
Engl ebach recommended that Modore be term nated. Attorney
Sol stad was convinced that the allegations could wthstand
“éppélIaféfchallénge,gaSoongthereafter;.ShamnanduBurns:approved
the recommendati on and Shaw signed the termination letter.
Later, in August 1986, D rector Fontanoza, based on Brown's
i nvestigative report, upheld Cooper's sexual .harassnent

conpl ai nt .

It is recognized that the primary investigators of the
Cooper . conpl ai nt proceeded on separate procedural tracks under
the RAM Brown |ooking into the sexual harassnent conplaint and
Enyart concerned with the adverse action. As Charging Party

points out, this resulted in sone jurisdictional overlap. This

However, the enployer's obligation to honor this right nust be
triggered by an enployee request for union representation.

State of California (Departnent of Forestry) (1988) PERB

Decision No. 690-S. In this case there is no evidence that
Moore made such a request. Therefore, even assumng the
intervieww th Brown was a Wi ngarten-type neeting, Moore's
argunent is rejected.
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somewhat unusual approach had never been used, and it resulted
in shortcom ngs which, ordinarily, mght be viewed with

suspi ci on:=~ For.-exanpl e, the-person charged with investigating
't he-adverse-action+(Enyart) -never even-interviewed More.
However, in this instance Enyart's failure to interview More
did-not result in-a gap in the investigation:concerning. More's.
response to the allegations. Because of the dual nature of the
i nvestigation, Brown reported on Moore's response. And there
is no independent evidence that the dual nature of the

i nvestigation otherwi se undermned a full devel opnent of the
facts. In fact, it appears that it nmay have resulted in a nore
st hor ough -devel opnment - of . the. rel evant facts.

Li ke the investigation of the Cardenas conplaint, this
i nvestigation was not cursory, nor did it deviate fromthe RAM
in any significant manner. There may have been equally
ef fective approaches to investigating the Cooper case. That
t he Departnent ~did not choose another approach, which nmay have
been nore acceptable to Mbore, does not transformthe
i nvestigation described above into one which suggest an
unl awful noti ve.

In his third argunent, Charging Party asserts that the
"timng is nore than suspicious; it is outrageous."” He points
to the fact that Meigs took only one day to recomend a fornal
reprimand for the Cardenas incident. The reprimand followed by
only two days Charging Party's visit to Los Angel es, as ROC

chai rperson, to review the conputerization pilot project. In
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addition, despite Meigs® hasty decision to discipline More, it
.t ook several nonths for the Departnent to issue the actual
letter of reprimnd.

Charging Party also argues that the termnation cane "on
the heels" of the Clute petition. He asserts.that Cooper's
“conplaint "was solicited" shortly--after .the . petition was .
presented to Meigs, and the exchange of correspondence between
Moore and Martin also occurred about this tinme. Finally,
Charging Party cites as evidence of unlawful notive the
di scussion, on July 3, 1986, (before the investigation was
conpl ete) between Meigs and Engl ebach concerning the possible
‘di scharge of Moore.

The close timng of an enployer's action in relationship to

an enpl oyees protected activity is evidence fromwhich an

unl awful notive may be inferred. North Sacramento Schoaol
District (1982) PERB Decision No. 264. But here Charging
Party's argunents are not persuasive.

There is nothing unusual about Meig's quick action in
recoomending a formal reprimand in the Cardenas case. He
viewed the matter as serious and had the benefit of MIller's
i nvestigati on upon which to base his recommendation. Meigs
sinply cannot be faulted for taking decisive action in this
ar ea.

Further, it was pure coincidence that Meigs! recommendation
cane only two days after Moore went to Los Angeles to review

the conputerization pilot project. It is unclear if anything
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remar kabl e happened in Los ‘Angeles, or if Meigs even knew t hat
Moore made the trip. Even accepting More's assertions that
Mei gs- knew-of the-visit to Los Angeles and that the visit

‘¢oi nti ded wi t h-Mei gs" “recommendation, the relationship of these.
events was dictated nore by Knox' letter to MIler initiating
the“conpl ai nt " than-anything-el se. - --Therefore, .it -seens highly
unlikely that Meigs would not have nmade the same recommendati on
had Moore not gone to Los Angeles. After viewing Meigs on the
W tness stand, it is ny opinion that More's role as ROC

Chai rperson made little, if any, inpact on Meigs.

‘The Department probably should have acted more quickly in
i ssui ng*the actual 7letter of “reprimand to:More. —~But.failure..
to do so seens harmess in the context of assessing the
Department's noti ve. It certainly carries Iimted probative
wei ght that ‘some unknown person(s) in the personnel office were
less than diligent in preparing the necessary paperwork to
di sci pli ne Moore.

"As Charging Party points out, Cooper's conplaint cane
shortly after the Clute petition was submtted to Meigs.
However, neither Meigs nor Stoll "solicited" the conplaint, as
Charging Party contends. It was Cooper who first approached
Stoll and then net with Meigs. The proximty in tine between
the conplaint and the Clute petition was created by Cooper's
decision to file the formal conplaint. The tenporal
rel ati onship between the conplaint and the petition was not

created by either Meigs or Stoll

46



The sane analysis applies to the Moore-Martin
correspondence. The exchange of letters occurred about the
same-time:as“the filing of “the conplaint by Cooper. . Moore's
letter 'to Martin was sent on June 20, and Cooper first
approached Stoll on June 26 about her conpl aint agai nst Mbore.
But it was Cooper's idea to raise the matter initially and,
after considering it nore fully at Stoll's suggestion, she
deci ded to proceed. No nanagenent representative controlled
t he sequence of events.

Finally, in early July 1986, before the investigation of
Cooper's conpl aint had been conpleted, the possibility of
Edischarge"was di scussed by Engl ebach and Meigs. However, the
di scussi on was purely a hypothetical one; dismssal would be
appropriate i the allegations against More were
substantiated. This represents nothing nore than a di scussion
two managenent officials nmight ordinarily have about the
possi bl e outcone of a serious matter. Realistically, no
predeterm ned decision to termnate Mboore can be read into this
di scussi on.

Based on the foregoing, it is concluded that the timng of
events in this case do not support an inference of unlawf ul
notive. Even if these events permtted the inference of an
unl awful motive, however, the ultimte outcone would not be
affected because "coincidence in tine", by itself, is

insufficient to prove unlawful motivation. Charter OCak Unified

School District (1984) PERB Decision No. 404.
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Based on the foregoing, it is determ ned that an unl awf ul
-motive played no role in the Departnment's decisions to
‘reprinmand-and term nate Moore. .Therefore, it _.is concluded that
the Charging ‘Party has not established a prinma facie case and
the unfair practice charge is dism ssed.

-EMPLOYER JUSTI FI CATI ON

Even assuming, as Charging Party contends, that the
evi dence showed an unlawful notive, this would not change the
out cone here. Under the test for discrimnation set forth in

Novato Unified School District, supra, once the Charging Party

raises the inference that the adverse actions were inproperly
‘ot ivated, - the ‘burden shifts-to the Respondent to-show that .it
woul d have term nated Moore regardless of his protected
activity. In these circunstances the Respondent has the burden
of producing evidence regarding the basis for its decision to
di scipline. Based on the findings and conclusions of the State
Personnel Board, as described nore fully above, it is concluded
that, assumng the existence of a prinma facie case, the
Respondent has satisfied its burden. WMore would have been

di sciplined for the Cardenas conplaint and term nated for the
Cooper conplaint even if he had not engaged in protected
conduct. Protected activity does not inmunize an enpl oyee from

di scipline which is otherwise plainly appropriate. See State

of California (Department of Devel opmental Services) (1982)

PERB Deci si on No. 228-S (discharge of union activist for, anbng
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other things, sexually abusing a patient in a State hospita
uphel d.)
CONCLUS| ON AND _ ORDER

It .is concluded that the charging party has not. established
a prima facie case under the Novato standards. Charging Party .
has shown-only-that he endgaged-in-protected activity -under . the ..
Act, and that sone Departnent officials were aware of that
activity. However, he has failed to show that any Depart nent
of ficials possessed an unlawful notive in inposing the adverse
actions contested here. Lastly, even if Charging Party had
established a prinma facie case under the Novato standards, the
Depart nent -has *shown,;”-based- on 't he-fi ndi ngs ~and concl usi ons .of .,
the SPB, that it had valid reasons for inposing the adverse
actions and More would have been termnated even if he had not
engaged in protected conduct.

Based on the foregoing and the entire record, Unfair
Practice Charge No. SF-CE-85-S is hereby DI SM SSED. -
Pursuant to California Adm nistrative Code, title 8,

part 111, section 32305, this Proposed Decision and Order shall
becone final unless a party files a tinely statenent of
exceptions with the Board itself at the headquarters office in
Sacranmento within 20 days of service of this Decision. In
accordance with PERB Regul ati ons, the statenent of exceptions
should identify by page citation or exhibit nunber the portions
of the record, if any, relied upon for such exceptions. See

California Admnistrative Code title 8, part 111,
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section 32300. A docunent is considered "filed" when actually-

received before the close of business (5:00 p.m) on the |ast

day set for filing, ". . . or when sent by tel egraph or
certified or 'Express United . States mail, postnmarked not later
than the last day set for filing ..." See California

Adm ni strative Code, title 8, part 111, section 32135. Code of _

Cvil Procedure section 1013 shall apply. Any statenent of
exceptions and supporting brief nust be served concurrently
wth its filing upon each party to this proceeding. Proof of
service shall acconpany each copy served on a party or filed
with the Board itself. See California Adm nistrative Code,
title 8, part -111, sections 32300, 32305, and 32140.

Dated: July 28, 1988

Fred D Orazio
Adnmini strative Law Judge
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